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1-2 Tr. 1-2 

BEFORE THE 

Civil Aeronautics Board 

Washington, D. C. 


Docket No. 1705, et al. 


In the matter of the rates and charges for the transporta¬ 
tion of freight by air established, demanded and charged 
by certificated and lion-certificated air carriers, known as 
the Air Freight Rate Case. 


PETITION OF AMERICAN AIRLINES INC.. 
TO AMEND MINIMUM RATE ORDER, 
ORDER NO. E-1639 


Communications with respect to this petition may be 
sent to Mr. C. W. Jacob, Sr., Vice President and Secretary, 
American Airlines, Inc., 100 Park Avenue, New York 17, 
New York, and to Mr. Howard C. Westwood, Esq., Coving¬ 
ton & Burling, 701 Union Trust Building, Washington 5, 
I). (’. 


Howard C. Westwood, 
Peter S. Craig, 

Covington & Burling, 

701 Union Trust Building, 
Washington 5, 1). C., 
Attorneys for 
American Airlines , Inc. 


October G, 1955. 
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PETITION OF AMERICAN AIRLINES INC.. 
TO AMEND MINIMUM RATE ORDER, 
ORDER NO. E-1639 


October 6, 1953 


On September 12, 1933, American Airlines, Inc., 

(“American”) filed its Airfreight Tariff Xo. 33, C.A.B. Xo. 
87, to be effective, October 12, 1953, which would inaugu¬ 
rate a new class of service in air transportation—Deferred 
Airfreight. [See Appendix A]. On September 16, 1933, 
American received notification from the Chief, Tariffs Sec¬ 
tion, that this proposed Deferred Airfreight Tariff was 
rejected as being in violation of the Board’s Minimum Rate 
Order, Order Serial Xo. E-1639, as amended. 1 

Order Xo. E-1639, as amended, prescribes certain 
4 minimum rates “for the interstate transportation 
of property by air from airport to airport . . . (ex¬ 
cept for property carried in the air express service . . 


As thus worded, American's proposed new service would 
be in technical violation of the Board’s order. Accordingly, 
this petition is being filed to seek the temporary amend¬ 
ment of Order X"o. E-1639, as amended, and such other 
relief as may be deemed necessary or appropriate, in order 
that American may proceed on an experimental basis with 
its proposed deferred airfreight service. 


I 

In recent years, the development of airfreight has lagged 
far behind the growth anticipated for the industry. Con¬ 
currently with this lag, the airlines have been steadily 
increasing their cargo-carrying capacity, particularly in 
combination planes. Increasing amounts of this available 
capacity have been left unused, representing economic loss 
to both the airlines and shippers who could use this cargo 
lift to advantage. 


: The tariff was also rejected for various technical defects unrelated 
to the Minimum Rate Order. Rule clarifications to remedy these other 
objections will be made before any refiling of the tariff. 
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In order to attract new traffic to utilize this unused 
capacity, American now proposes a new air transportation 
service which is entirely distinct from both the expedited, 
priority air express service of the all-purpose carriers and 
the regular airfreight service of scheduled air carriers. 
This new class of service, deferred airfreight, is sufficiently 
different in both service and rate to attract new freight 
movement to air transportation with virtually no diversion 
of the traffic now being carried and without disturbing the 
priorities of other traffic. 

The essentials of this deferred airfreight are: deliverv 
one and a half to two days slower than regular airfreight 
and rates competitive with railway express, surface parcel 
post, first class rail L('L and first class truck LTL 
5 service. 

Built into the proposed service are safeguards to 
assure the absence of any conflict between regular air¬ 
freight and deferred airfreight so as to avoid any possi¬ 
bility of discrimination among shippers or possible harm¬ 
ful diversion from airfreight. The new service is also 
designed so as to make available to prospective shippers 
attractive rates which are at the same time remunerative 
to the companv. 

IT 

Under the proposed service, the shipper is required to 
designate with proper notation on the airbill his selection 
of deferred airfreight. Initially, service is proposed be¬ 
tween New York, Washington and Chicago in the North¬ 
east and Los Angeles and San Francisco in the far West. 
Westbound and from Los Angeles to Chicago (where first 
day delivery is presently provided by airfreight), deferred 
airfreight shipments will not be released at destination air¬ 
port until 5:00 P.M. on the second day after receipt of the 
shipment by American, or for practical purposes delivery 
to the consignee on the third day. East bound, from Los 
Angeles and San Francisco to New York or Washington 
(where first afternoon or second day delivery is presently 
provided by airfreight), deferred airfreight shipments will 
not be released until 5:00 P.M. on the third day after 
receipt of the shipment, or fourth day delivery to the con- 
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signee. These provisions will assure that deferred air¬ 
freight will remain entirely distinct from regular air¬ 
freight. The new service would bo sufficiently slower than 
regular airfreight so as to bar any discrimination between 
airfreight users and users of the proposed deferred service 
and yet remain fast enough to compete with the 

6 fastest surface transportation. 

In order to achieve maximum economy and make 
possible the rates proposed, it is essential that deferred 
airfreight be patterned so as to: 

(1) utilize available but unused space in order that addi¬ 
tional flying costs be avoided; 

(2) develop a regular flow of traffic so as to minimize 
the day-to-day fluctuation. 

To achieve this end, certain shipments which require spe¬ 
cial handling or are not readily adaptable to carriage in 
the unused space on combination planes are excluded from 
coverage. This includes valuables, perishables, live ani¬ 
mals, human remains and wearing apparel on racks or 
hangers. In addition, the rules would provide that no 
single piece in any shipment can exceed 100 pounds in 
weight or 24 x 36 x 45 inches in dimension. This avoids 
the necessity of any special ground handling equipment 
and permits the loading of all deferred airfreight on any 
plane. 

In order to assure further economy in expenses per 
ton-mile, the proposed rules also provide for a minimum 
weight per shipment of 500 pounds and require the shipper 
to ship over five consecutive days with a fairly regular 
volume each day. Not less than 15% nor more than 25'/ 
of the total live day period’s poundage may be delivered 
to the carrier each day. These requirements make possible 
a steady flow of deferred airfreight in volume sufficient to 
permit a maximum of preplanning so as to facilitate ac¬ 
commodation of deferred airfreight without disruption of 
the priority mail, express or airfreight services. 

Deferred airfreight is being proposed over a 

7 selected number of long-haul routes where American 
presently has substantial amounts of unused capac¬ 
ity on non-stop or one-stop flights. This will assist in the 
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reduction of expenses for deferred airfreight to a minimum 
level per ton-mile by reducing or eliminating the possibil¬ 
ity of off-loading at intermediate points and the corre¬ 
sponding increased handling and paper work that entails. 

Rates are proposed which will be competitive with sur¬ 
face transportation. Generally, the rates for transconti¬ 
nental deferred airfreight are in the range of 10 1 /:■> to 11 
cents east bound and about 13 cents westbound per ton-mile, 
including charges for pick-up and delivery service. These 
rates are slightly higher than door-to-door rates for both 
first class rail LCL and first class truck LTL and slightly 
less than first class rail express and surface parcel post. A 
complete comparison is presented in Appendix B. 

In constructing these rates, American adopted the prin¬ 
ciple that the basic deferred airfreight rate should be no 
higher than the lowest rate level prevailing for ordinary 
airfreight. In addition, because of the historical imbalance 
in traffic, the deferred airfreight rates provide for a dif¬ 
ferential between westbound and eastbound rates compara¬ 
ble to that prevailing today for ordinary airfreight. Rates 
between Chicago and the West ('oast were established at 
slightlv higher levels than for transcontinental movements 
in accord with the practice prevailing in surface transpor¬ 
tation. 

8 III 

Underlining the need for a deferred airfreight service 
to supply fill-up traffic is the rapid growth of unused cargo 
bin capacity over the past five years. By 1954, there was 
560.000,000 ton-miles of cargo lift produced by the domestic 
trunklines that was never sold. 2 This is almost three times 
the volume of airfreight actually carried. Converting even 
a part of this wasted airlift into a new low cost transpor¬ 
tation service will benefit both the airlines and the shipping 
public. 


2 Calculated by assuming a lOOVr passenger load factor on every 
combination flight, thereby excluding all of the unused capacity in pas¬ 
senger compartments and, because of weight limitations on many air¬ 
craft, substantial amounts of the cargo bin capacity as well. The figure 
is deemed conservative. 
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On tlie segments where American proposes deferred air¬ 
freight on an experimental basis, there is a minimum of 
41,000.000 ton-miles of available unused cargo bin capacity 
per year on combination flights with three or less inter¬ 
mediate stops. This estimate, representing $4,700,000 of 
saleable cargo lift for the deferred airfreight service, is 
based on the actual unused cargo bin capacity for DC-7, 
DC-6 and Coach flights operated between these points in 
the month of October, 1954. October is the month when 
the weight load factor is the highest and therefore the 
season when unused cargo bin capacity would be at mini¬ 
mum levels. 


American Airlines, Inc. 


Average Unusued Bin Capacity 
October, 11)54 



High 

Low 

Average Day 

Annual Total 


(lbs.) 

(lbs.) 

(lbs.) 

(ton-Milcs) 

Westbound 





New York to 

23.566 

11.016 

16.576 

7.416.000 

Los Angeles 

(Monday) 

(Friday) 



Washington to 

14.221 

10.271 

12.024 

5.045.000 

Los Angeles 

(Monday) 

(Saturday) 



Chicago to 

22.599 

16.029 

19.119 

6.0S9.000 

Los Angeles 

(Monday) 

(Friday) 



New York to 

10.047 

7.231 

S.243 

3.S66.000 

San Francisco 

(Monday) 

(Tuesday) 



Washington to 

1.038 

324 

S16 

365.000 

San Francisco 

(Monday) 

(Saturday) 



Kastbound 





Los Angeles to 

26.135 

15.000 

22,188 

9,921,000 

New York 

(Tuesday) 

(Friday) 



Los Angeles to 

14.070 

9.635 

11,146 

4.676,000 

Washington 

(Sunday) 

(Friday) 



Los Angeles to 

27.747 

21.106 

24.09S 

7,675,000 

Chicago 

(Monday) 

(Saturday) 



San Francisco to 

9.282 

6.676 

8.325 

3.904.000 

New York 

(Sunday) 

(Friday) 



San Francisco to 

1.174 

355 

589 

258.000 

Washington 

(Sunday) 

(Thursday) 





Unduplicated Total 

41.845.000 


Since October, 1954, substantial new service has been 
added to these segments: four coach flights from New York 
to Los Angeles, one coach flight from Washington to Los 
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Angeles, three coach flights from Chicago to Los Angeles, 
three coach flights from Los Angeles to New York, 

10 one coach flight from Los Angeles to Washington 
and three coach flights from Los Angeles to Chicago. 

Two DC-7 flights, one operating in each direction between 
San Francisco and New York, have added a stop at Wash¬ 
ington. These DC-7 flights alone increase the daily avail¬ 
able unused bin capacity between San Francisco and Wash¬ 
ington by 4,876 pounds westbound and 4,674 pounds east- 
bound. 

IV 

The proposed deferred airfreight service necessarily is 
experimental. It is impossible to determine with any ex¬ 
actitude the additional expenses which will be required to 
render the service. But one thing is certain: the revenues 
to American will exceed such expenses as may result from 
the new service. Since the service will utilize the empty 
cargo bin capacity of presently operated aircraft there will 
be no direct flight expense. Other expenses will be cut to 
the bone by the nature of the service. This deferred air¬ 
freight experiment offers great promise to both the indus¬ 
try and the general public and should be sanctioned by 
the Board for a temporary period in order that experience 
may be gained to ascertain the full potentialities of such a 
service. 

Direct precedent for excepting deferred airfreight from 
the Minimum Rate Order is to be found in the Board's 
directional rate opinions and orders. 3 These opinions and 
orders dealt with the problem presented by the waste 

11 of available but unused space resulting from the 
directional imbalance of regular airfreight. The 


* Air Freight Rate Case , Docket 1705, ct al. First Supplemental Order, 
Order E-1806, July 21, 1948; Second Supplemental Order, Order E-2023, 
Sept. 28, 1948; Fourth Supplemental Order, Order E-2697, April 8, 
1949; Fifth Supplemental Order as amended, 11 C.A.B. 22S (1950), 
Orders E-404S, April 10, 1950; E-4121, May 1, 1950; E-4890, Nov. 30, 
1950; Seventh Supplemental Order, Order E-5648, Aup. 24, 1951; Eighth 
Supplemental Order, Orders E-6619, July 21, 1952, E-6698, Aug:. 18, 1952. 
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Board recognized that such unused space appropriately 
could be sold at reduced rates, saying: 

"‘There is an inherent cost advantage in the avail- 
abilitv of space which can be utilized at little added 
cost.’*’ 11 (\A.B. 228 at 235 (1950). 

In that proceeding, Slick estimated the costs of utilizing 
unused space to be “about cents per ton-mile,” all 
incurred in handling and billing regular airfreight. “Such 
handling and billing costs,” the Board noted, “are the 
only out-of-pocket costs in a pure back-haul situation.” 
Id. at 235. 

The same principle was recognized by the Board in 
establishing rates for the transportation of first-class mail 
which were below the minimum rates for regular air¬ 
freight : 

“It is obvious that the out-of-pocket costs in han¬ 
dling this traffic would be substantially below 18.9S 
cents per ton-mile, thus insuring a significant contri¬ 
bution to the total overhead costs.’’' 1 

hi view of the faster service received by both airfreight 
and first-class mail over the proposed deferred airfreight 
and in view of the special economies made possible by the 
500-pound minimum and other conditions of carriage, there 
can be no doubt that the proposed rate level for the new 
service is consistent with the announced rate policy of the 
Board in the past. 

12 V 

American believes that deferred airfreight offers great 
promise for the renewed development of the air transpor¬ 
tation of property, benefiting both the carriers and the pub¬ 
lic alike. It is suggested that an experimental one-vear 
authorization would be appropriate in order to permit the 
accumulation of sufficient experience to evaluate deferred 


4 American Airlines, ct al ., First Class Mail Rates in the West Coast 
Area, Docket No. 6901, Order No. E-8755, Nov. 9, 1954, p. 4, made final 
by Order No. E-8792, Nov. 30, 1954. 
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airfreight on a long-range basis. Such authorization could 
be accomplished in one of two ways: (1) by the issuance 
of orders excepting from the Minimum Rate Order par¬ 
ticular tariffs meeting the necessary qualifications of a 
deferred airfreight service, or (2) by the issuance of a 
general order adding deferred airfreight to the existing 
exception for air express. The second alternative is deemed 
more practical since it would avoid the necessity of requir¬ 
ing special Board orders for every minor tariff change 
which subsequent experience may require. 

'Wherefore, American hereby requests the Board, pur¬ 
suant to its reserved power in Docket Xo. 1705 to “modify 
the lawful minimum rates established herein in such man¬ 
ner as it may deem proper/" and pursuant to its authority 
under Sections 2, 205(a), 403, 404, 407(a), 1002 and 1005(d), 
to issue an order to the effect: 

1. That Order Serial Xo. E-1G39, dated June 2, 1948, 
as amended, be further amended by changing the first sen¬ 
tence in the fourth ordering paragraph to read as follows: 

“The lawful minimum rates and charges to be de¬ 
manded, charged, collected or received for the inter¬ 
state transportation of property by air from airport 
to airport by the respondent carriers (except for 
property carried in the air express service and 
13 property carried in deferred airfreight service) 

are hereby determined and prescribed to be the 
rates computed as follows:" 

2. That Order Serial Xo. E-1639, dated June 2. 1948, 
as amended, be further amended to include the following: 

“Deferred airfreight service, as used herein, shall 
mean property transported by air subject to the condi¬ 
tions that the shipper shall clearly designate upon the 
air waybill his selection of such service and that the 
property so transported shall not be released by the 
air carrier at the airport of the destination city sooner 
than 5:00 P.M. of the third day after the date the 
property was tendered to the air carrier on any ship¬ 
ment transported from airport to airport, in an east- 
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crly direction in excess of 2100 miles, as computed by 
using the mileage determined in accordance with the 
provisions of Order Xo. E-1639, or sooner than 5:00 
P.M. of the second day after the date the property 
was tendered to the air carrier on any other shipment.’" 

3. That the aforesaid amendments be made effective for 
a period up to and including October 1, 1950. 

And that the Board grant such further and other relief 
as may be deemed necessary to permit American to initiate 
its proposed deferred airfreight service on an experimental 
basis. 


Respectfully submitted. 


(IS.) C. W. Jacob, 

Senior Vice President and 
Secretary . American 
Airlines, Inc. 


October 0, 1955. 
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PETITION OF THE FLYING TIGER LINE. INC. 

FOR MODIFICATION OF RATE FORMULA 

October 7, 1955 

The Flying Tiger Line, Inc. (“Flying Tigers”), hereby 
petitions the Civil Aeronautics Board for a supplemental 
order modifying minimum rates, heretofore prescribed by 
the Board, for airfreight. Flying Tigers seeks an amend¬ 
ment of the formula for computing minimum rates insofar 
as they apply to large volume movements. 

In its Order entered on April 21,1948, in this proceeding, 
the Board provided that the record be held open for any 
party in interest to petition for modification of the mini¬ 
mum rates. Order Serial Xo. E-1415. It is pursuant to this 
authorization that this petition is filed. In support hereof 
Flying Tigers represents to the Board the following: 

1. Flying Tigers is a certificated air carrier of air¬ 
freight, holding and operating under a temporary certifi- 
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cate of public convenience and necessity which authorizes 
air transportation of airfreight on Route Xo. 100. 

2. By its Order Serial E-1415, dated April 21, 1948, 
the Board prescribed lawful minimum rates and charges 
for the transportation of property by air. Pursuant to that 
Order lawful minimum rates and charges for airfreight 
were computed as follows: 

“1. 1G cents per ton mile for the first 1,000 ton 
miles of any one shipment. 

“2. 13 cents per ton mile for all ton miles in excess 
of 1,000 ton miles of any one shipment." 

3. In its Order the Board stated: 

24 “It appears necessary then to establish a 

minimum rate structure which, while limiting 
the possibilities of destructive competition in the areas 
of the greatest concentration of traffic, still permits 
reductions in the rates for shipments of large weight 
and distance. It lias been definitely established in the 
record that both components of volume in airfreight 
shipments, namely weight and distance, produce lower 
unit costs as they increase.” 

4. In its Tenth Supplemental Order Modifying Pre¬ 
scribed Minimum Rates, dated October 21, 1953, Order 
Serial Xo. E-7S37, the Board, taking cognizance of higher 
costs requiring higher minimum rates, amended the for¬ 
mula for computing rates to read as follows: 

“1. 20 cents per ton mile for the first 1,000 ton miles 
of any one shipment. 

“2. lG^i cents per ton mile in excess of 1,000 ton 
miles of any one shipment.” 

And the Board's Order provided that prescribed directional 
minimum rates which are specified percentages of mini¬ 
mum rates computed pursuant to the volume-distance for¬ 
mula be applied to the minimum rates computed pursuant 
to the foregoing amendment. 

5. The years since the initial Order and even since the 
Tenth Supplemental Order in this proceeding, supra , have 
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boon marked hv tho substantial growth of airfreight in 
volume and by tho production of large cargo aircraft capa¬ 
ble of carrying approximately 42,600 pounds of airfreight 
for more than 2,000 miles. A new minimum rate formula 
is required in keeping with the new operating conditions. 

6. Flying Tigers petitions the Board to amend the for¬ 
mula for computing lawful minimum rates to read as fol¬ 
lows : 

“1. 2() cents per ton mile for tlie first 1,000 ton 
miles of any one shipment. 

“2. 16! i cents per ton mile for all or any portion of 
the remaining ton miles which accrue in a 10,000 pound 
shipment; 

‘‘3. 13 cents per ton mile for the first 10,000 ton 
miles in any one shipment in excess of the ton miles 
which accrue in a 10,000 pound shipment; 

*‘4. f) cents per ton mile for all remaining ton miles 
in any one shipment.” 

7. Such amendment will not affect the rate struc- 
25 ture for the verv great bulk of airfreight now mov- 

ing. It is only the rare shipment which today exceeds 
10.000 pounds in weight. The amendment will provide a 
lower incentive rate to attract into the air large volumes 
of traffic not presently moving by air. 

8. The cargo aircraft now available, especially the Lock¬ 
heed 1049B and Douglas DC-6A, but also the DC-4 and C-4C 
with their current take-off weights for cargo, are now 
capable of carrying large volume shipments. If large ship¬ 
ments of plane-load or near plane-load sizes can be at¬ 
tracted into the air by the incentive minimum rates re¬ 
quested, it is anticipated that greater utilization of cargo 
aircraft, particularly during daylight hours, will be 
achieved. 

9. It is generally conceded that the great potential of 
airfreight will be penetrated only when lower rates than 
those now prevailing may be promulgated. However, higher 
rates have been essential to meet the costs of the airfreight 
developed to date. The lowering of rates generally to pene¬ 
trate greater airfreight potential would result in initial 
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operating losses too great to be l>oriie on a non-subsidy 
basis. 

10. The amendment proposed here provides a solution 
for the dilemma facing the airfreight industry. The rate 
structure for the business now developed will not be mate¬ 
rially affected. The new incentive rates should attract new 
large movements. The lower cost of such large volume 
movements will make the new rates profitable to the car¬ 
rier. The airfreight industry with the resultant expanded 
volume can look forward to a general lowering of rates at 
an appropriate time. 

11. Attached hereto as Appendix A and made a part 
hereof is a tabulation setting forth for a sample volume 
the minimum rates which would result from the applica¬ 
tion of the proposed formula for typical route segments 
of varying mileages and indicating the minimum ton-mile 
yield permitted under the proposed amendment. 

12. The new large volume shipments attainable under 
the proposed incentive minimum rates will come from ship¬ 
ments now moving bv surface carriers and which will not 

otherwise move by air. Such movements will come 
2G from sources such as the Military; from importers 
of items arriving by water and which move into 
the interior of the country in amounts up to 40,000 pounds: 
from large industrial shippers moving large volumes of 
products which are presently priced out of the air; and 
from forwarders who with the incentive of weight breaks in 
excess of 10,000 pounds (the current maximum weight 
break) will develop new markets. Much of the traffic mov¬ 
ing by rail express and by parcel post would be candidate 
for air because of the new rates possible pursuant to the 
proposed amendment. 

13. The penetration of the vast perishable market has 
been the goal of the airfreight carrier. This market can 
only be tapped with low rates. It is believed that the new 
pressurized equipment of large capacity with the lower 
rates possible under the proposed amendment will be able 
to penetrate this market for the first time efficiently. 

14. The added tonnage thus to be generated will result 
in material cost savings to the carrier. Increased utiliza- 
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tion of aircraft has already been noted. In addition, fully 
loaded large aircraft could be dispatched transcontinen¬ 
tal!}* between various points of origin and destination; 
savings would be achieved in not making traffic stops to 
gross out aircraft. Physical handling of freight would be 
reduced with resultant reduction in claim costs. 

Wherefore, The Flying Tiger Line, Inc. requests that 
the Tenth Supplemental Order modifying prescribed mini¬ 
mum rates, Order Serial Xo. E-7837, be amended so as to 
provide as a formula for computing minimum rates the 
following: 

“1. 20 cents per ton mile for the first 1,000 ton miles 
of any one shipment; 

“2. 16V4 cents per ton mile for all or any portion 
of the remaining ton miles which accrue in a 10,000 
pound shipment; 

“3. 13 cents per ton mile for the first 10,000 ton 
miles in any one shipment in excess of the ton miles 
which accrue in a 10,000 pound shipment; 

“4. 9 cents per ton mile for all remaining ton miles 
in any one shipment.” 

Respectfully submitted, 

The Flying Tiger Line, Inc. 

By (S.) X orman L. Meyers, 

Assistant Secretary 


(Here follows Appendix A) 
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APPENDIX A 


Proposed Minimum Rites for 50,000 Pound Shipments 

25 Tons—50,000 Lbs. 


T/M at lO^e 


Route 

Great 

Circle 

Total 

T/M at 20c 
(Max.—1,000 T/M) 

(Max. T/M in a 5- 
Ton Shipment—1,000) 

T/M at 13c 

(Max. Next 10.000 T/M) 

T/M at 9e 
(All Remaining) 

Total 

Yield Per 

Sector 

Miles 

Ton Miles 

Ton Miles Revenue 

Ton Miles Revenue 

Ton Miles 

Revenue 

Ton Miles 

Revenue 

Kevenue 

Ton Mile 

CLE TO 13UF 

173 

4.325 

1 .000 

8200.00 

0 

8 0 

3.325 

8 432 25 

0 

8 0 

8 632.25 

14.618c 

NYC TO ROC 

250 

6.250 

1 .000 

200.00 

250 

40.03 

5.000 

650.00 

0 

0 

800 63 

14.250 

NYC TO 11 LG 

358 

S.950 

1 .000 

200.00 

790 

128.38 

7.160 

930.80 

0 

0 

I.250. 18 

14.069 

CHI TO BUF 

454 

11.350 

1 .000 

200.00 

1 .270 

206.38 

0.080 

1.180.40 

0 

0 

1.586.78 

13.950 

NYC TO TOL 

501 

12.525 

I .000 

200. (X) 

1.505 

244.57 

10.000 

1.300.00 

20 

1.80 

I.746.37 

13.943 

YIP TO MEM 

623 

15,575 

1.000 

200.00 

2.115 

343.69 

10.000 

1.300.00 

2.460 

221.40 

2,005.09 

13.259 

CHI TO NYC 

713 

17.825 

I .000 

200.00 

2.565 

416.82 

10.000 

1.300. (X) 

4.260 

383.40 

2.300.22 

129.04 

CHI TO HFD 

771 

19.275 

1 .000 

2(X). 00 

2.855 

403.04 

10.0(X) 

I.300.00 

5.420 

487.SO 

2.451.74 

127.20 

CHI TO BOS 

825 

20.625 

1.000 

200.00 

3.125 

.507.82 

10.000 

1.300.00 

6.500 

585.00 

2.592.82 

125.71 

LAX TO BFI 

050 

23.975 

1 .000 

200.00 

3.795 

616.69 

10.000 

1.300.00 

9. ISO 

826.20 

2.942.89 

122 75 

SAN TO BFI 

1.063 

26,575 

I .000 

200.00 

4.315 

701.19 

10.000 

1.300.00 

11,260 

1.013.40 

3.214.59 

120.96 

YIP TO MIA 

1.152 

2S.800 

1 .000 

200.00 

4.760 

773.50 

10.000 

1.300.00 

13.040 

1.173.60 

3.447.10 

119.69 

YIP TO SAT 

1.238 

30.050 

1.000 

200.00 

5.100 

843.38 

10.000 

1.300. (X) 

14.760 

1.328.40 

3.671.78 

1 IS.64 

YIP TO BIL 

1.388 

31.700 

1.000 

200. (X) 

5,040 

065.25 

10.000 

1.300.00 

17.760 

1.598.40 

4.063.05 

117.11 

YIP TO ABQ 

1.426 

35.650 

1 .(XX) 

200.00 

6.130 

996.13 

10.000 

I.300.00 

18.520 

1.666.80 

4.162.93 

116.77 

LAX TO MSP 

1.524 

3S.100 

1 .000 

200.00 

6.620 

1.075.75 

10.000 

1.300.00 

20.480 

1.843.20 

4.41S.95 

115.98 

LAX TO MEM 

1.603 

40.075 

1.000 

200.00 

7.015 

1.139.91 

10.000 

1.300.00 

22.060 

1.9.85.40 

4,625.34 

115.42 

LAX TO CHI 

1.745 

43.625 

1.000 

200.00 

7.725 

1.255.32 

1().0(X) 

I.300.00 

24,900 

2.241.00 

4.996.32 

114.53 

LAX TO SDF 

1. S29 

45,725 

1 .000 

200.00 

8.145 

1.323.57 

10. (XX) 

1.300.00 

26.580 

2.302.20 

5.215.77 

114.07 

LAX TO YIP 

1.983 

49,575 

1.000 

200.00 

8.015 

1.448.60 

10,009 

1.300.00 

29.660 

2.609.40 

5.6IS.09 

113.33 

LAX TO CLE 

2.049 

51.225 

1 .000 

200.00 

0.245 

1,502.32 

10.000 

1.300.00 

30.980 

2.7SS.20 

5.790.52 

113.04 

LAX TO PIT 

2.136 

53.400 

1 .000 

200.00 

0.680 

1.573.00 

10.000 

1.300.00 

32.720 

2,044.SO 

6.017.SO 

112.69 

LAX TO RIC 

2.2S6 

57.1.50 

1 .(XX) 

200 00 

10.430 

1.694.88 

10.0IX) 

1.300.00 

35.720 

3.214.80 

6.409.68 

112.16 

LAX TO MIA 

2.339 

58.475 

1.000 

200. (X) 

10.695 

1.737.94 

10.000 

1.300.00 

36.780 

3.310.20 

6.54S.1 1 

111.98 

LAX TO NYC 

2.45! 

61.275 

1 .000 

200.00 

11.255 

1.828.94 

10.000 

1.300.00 

39.020 

3.511.80 

6.840.74 

111.64 

LAX TO BOS 

2.596 

64,900 

1 .000 

200.00 

11.080 

1,946.75 

10.000 

1.300.00 

41,920 

3.772.80 

7.219.55 

111.24 

LAX TO PWN 

2.633 

65.S25 

1 .000 

200.00 

12.165 

1.976.S2 

10.000 

1.300.00 

42,660 

3.S39.40 

7.310.22 

111.15 

PWN TO SFO 

2.723 

68.075 

1.000 

200.00 

12.615 

2.049.94 

10.000 

1.300.00 

44.460 

4.001.40 

7.551.34 

110.93 

BFI TO MIA 

2.734 

08.350 

1.000 

200.00 

12.670 

2.05S.SS 

10.000 

1.300.00 

44.680 

4.021.20 

7.580 OS 

no 90 


L 


Minimum 
Rate 
Per Cwt. 

$ 1.27 
1.70 
2.52 

3. IS 
3.50 

4. 14 
4.61 
4.01 
5.19 

5. SO 

6.43 
6.90 
7.35 
S. 13 
8.33 

S.S4 

9.26 

10.00 

10.44 
11.24 

11.59 

12.04 

12.82 

13.10 
13.69 

14.44 
14.64 

15.11 
15.17 
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Answer of Railway Express Agency, Incorporated to 

Petition of American Airlines, Inc., of October 6 , 1955 

to Amend Minimum Rate Order, Order Xo. E-1639. 

October 14, 1955 

Railway Express Agency, Incorporated submits this 
answer to petition of American Airlines, Inc., of October 
(5, 1955 to amend Minimum Rate Order, Order Xo. 1639. It 
requests that the petition be denied for the following rea¬ 
sons : 

I 

On September 12, 1955, American Airlines filed its air 
freight tariff Xo. 35, C.A.B., Xo. S7, to be effective, October 
12, 1955, which provided for what is described as a “new 
class of service in air transportation—Deferred Air 
Freight.” The tariff was rejected because the rates 

31 proposed were “in violation of the Board’s Mini¬ 
mum Rate Order, Order Serial Xo. E-1639, as 

amended.” 

In the Air Freight Rate Investigation, 9 C.A.B. 340, the 
Board found that an “unsound competitive condition ex¬ 
ists in the air freight industry in the United States” and 
that in its judgment the current situation “requires the 
immediate promulgation of a general minimum rate order 
setting a floor below which no rate may go without express 
approval of the Board.” Accordingly, minimum rates were 
prescribed and although the original order has been 
amended from time to time, the Board has excepted no air 
freight traffic from its order. 

American states no facts which would warrant a finding 
by the Board at this time that prescribed minimum rates 
while desirable or necessary with respect to regular air 
freight are neither necessary nor desirable with respect 
to so-called deferred air freight. Unless and until Ameri¬ 
can presents evidence of this kind it is respectfully sub¬ 
mitted that its request be denied. 
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II 

American’s proposal involves more than an amendment 
to the minimum rate order; it is a proposal to inaugurate 
what is described as a new class of service. Although the 
proposal is discussed generally in its petition, the rules 
by which it is to be undertaken or performed are not dis¬ 
closed except that a copy of the rejected tariff is 

32 attached to the petition. But these rules, it is pointed 
out, will be changed to remedy objections hereto¬ 
fore made by the Board. 

American concedes that the proposal requires safe¬ 
guards “to assure the absence of anv conflict between 

V. w 

regular airfreight and deferred airfreight so as to avoid 
any possibility of discrimination among shippers or pos¬ 
sible harmful diversion from air freight.” Since these will 
probably be undertaken by tariff rules, the Board should 
have them before it: otherwise it will be unable to deter¬ 
mine whether the safeguards are adequate. 

Tt is respectfully urged, therefore, that American be 
required to submit for the consideration of the Board in 
this proceeding the specific tariff rules under which it pro¬ 
poses to offer a deferred air freight service to the public. 

III 

In its petition American states: “This new class of serv¬ 
ice, deferred airfreight, is sufficiently different in both 
service and rate to attract new freight movement to air 
transportation with virtually no diversion of the traffic 
now being carried and without disturbing the priorities of 
other traffic.” 

This is only a conclusion on the part of American. No 
facts have been submitted to show where the traffic from 
which American hopes to attract to this service will come 
from. Tin* rates, it is said, will be sufficiently low to 

33 compete with surface transportation, but it is likely 
that the difference between regular airfreight and de¬ 
ferred airfreight will be so slight that because of the rate 
preference to the deferred service a substantial quantity of 
traffic will be diverted to it from not only American’s regu- 
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lar service, but from the regular airfreight service of other 
carriers. It is too much for American to hope that regular 
airfreight volume will remain static when a cheaper service 
adequate to the needs of most shippers is made available. 

Pursuant to Rule 35(c) of the rejected tariff a consignee 
or consignor may request delivery of a deferred shipment 
prior to the release period on payment of the regular air¬ 
freight rate. This is an invitation to a shipper to divert 
all of its regular airfreight traffic to the deferred service, 
while still obtaining regular airfreight service when re¬ 
quired on any shipment or part of any shipment. Under 
this arrangement traffic will be attracted to the deferred 
service but without a net gain in traffic handled by air. 

There are no facts set out in the petition to support the 
conclusion that the proposed service will add additional 
tonnage to air transportation. 

IV 

American’s proposal to provide a deferred airfreight 
service is, to sav the least, revolutionary. In effect, it is a 
scheme by a carrier to provide a service less than what it 
is capable of providing, in the expectation of attracting 
additional traffic at a lower rate. It is proposed to 
54 use the same planes for the deferred service as are 
used for regular service, with the same ground han¬ 
dling facilities and services, billing, etc*., utilized for both. 

Traffic moving in regular and deferred services will be 
intermingled, loaded in the same planes, and be transported 
from origin to destination in the same elapsed time. The 
only difference in the two services is that traffic moving in 
regular service will be delivered on arrival while traffic 
moving in deferred service will be held on the airline’s 
premises until a prescribed time has elapsed. For this delay 
in effecting delivery, American proposes to allow a reduced 
rate. 

Neither American nor any other air carrier guarantees 
the time of delivery of any traffic. It is not only possible 
but quite probable that in many instances traffic being han¬ 
dled in regular air freight service will not be available for 
delivery any sooner than traffic being handled in deferred 
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airfreight service. It is even possible that traffic handled 
in deferred service will be delivered before traffic moving 
in regular service. 

On its face the proposal has within it the ingredients 
for widespread discrimination and would be open to many 
and serious abuses in its application. Neither the Board 
nor competing carriers would be able to effectively police 
actual performance under the proposed service. 


The proposal as outlined in American’s petition and in 
the rejected tariff does not clearly outline in all details 
what it is that American proposes. It would appear that 
the shipments over a five day period shall originate with 
the same shipper and at the same address. It also appears 
that each shipment is to move to the same consignee on 
each day during the five day period. The rejected tariff 
provides that the carriers’ assembly and distribution serv¬ 
ice is not applicable to shipments moving under the rates 
set out in the tariff. 

To whom, then, are the reduced rates available? Obvi¬ 
ously, no small shipper can utilize the proposed service. 
Nor can a large shipper who ships only irregularly obtain 
any benefit from the proposed rate reductions. 

The proposed service appears to be one available only 
to the few large forwarders and shippers’ associations and 
perhaps to a few large shippers who regularly ship over 
5U0 pounds daily to the same consignees. As such, it clearly 
discriminates against the large shipper who does not ship 
each day to the same consignee, and against those large 
shippers who have shipments to the same consignee each 
day but in varying weights. That the proposal discrimi¬ 
nates against the small shipper, be he a regular or irregu¬ 
lar shipper, is obvious. 

VI 

Air freight forwarders who avail themselves of the pro¬ 
posed service could divert their traffic now moving 
36 in regular freight service to the deferred service and 
unless proper safeguards were provided in their 
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tariffs they could pass off the deferred airfreight service 
as regular airfreight service. While it is true that a for¬ 
warder might offer a reduced rate on the basis of a de¬ 
ferred air carrier service, such a situation would be prac¬ 
tically impossible to police. The opportunity for discrimi¬ 
nation would always be present. 

VII 

A deferred service would be given for the first four days 
of the week at the proposed reduced rates and if on the 
fifth day no traffic were available, the charges on the traffic 
for the first four days would have to be recomputed at the 
rate for regular service, the result being that the shipper 
would pay for regular service but get only the deferred 
service. On a shipment tendered one day, the weight of 
which is less than 15% of the week’s total, the shipper 
would be required to pay on the basis of 15% of the weight 
for the entire week at the deferred service rate. It is en¬ 
tirely possible that the charges in such an event would 
exceed the charges for regular service even though the 
traffic were handled on a deferred basis. Similarly, if the 
traffic handled one day is in excess of 25% of the total 
weight for the week, the shipper would be charged for the 
excess weight at the regular rate even though only a de¬ 
ferred service were provided. 

37 In these instances, it is clear that the carriers' 
charges will vary even though the same service is 
rendered. Thus, there is no escape from discrimination if 
such a practice is permitted. 

VIII 

It is impossible for a shipper to compute the charges on 
a ]>articular shipment at the time the shipment is tendered 
to the carrier. The charges on Monday’s shipment cannot 
be determined until after Friday’s shipment is in the hands 
of the carrier, in fact, in some instances (Rule 35(c) of 
the rejected tariff) not until Friday’s shipment is delivered. 

The requirement that the carrier publish and file its 
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tariffs is imposed in order that the man having freight to 
ship may ascertain by an inspection of the schedules ex¬ 
actly what will be the cost to him of the transportation of 
his property. United States v. Chicago and Alton Railway 
Co., et ah, 148 Fed. Rep. 046. The court in the above cited 
case made the further observation that not only is this so 
“but the law gives him another and a very valuable right, 
namely, the right to know, by an inspection of the same 
schedule, exactly what will be the cost to his competitor 
of the transportation of his competitor’s property.” 

There is no precedent for any system of rate making 
where charges on a particular shipment cannot be ascer¬ 
tained until in some instances, long after the goods 
3S are in the hands of the consignee. Aside from the 
chaos which would result from such a practice, ship¬ 
pers using the proposed service will be given a longer 
credit period, thus obtaining an unfair advantage over 
those shippers who are billed immediately after shipments 
are tendered to the carrier. See Rule 4.0 airfreight Rules 
Tariff No. 1-A, C.A.B. Xo. 13. 

IX 

The whole purpose of American in offering the so-called 
deferred freight service to the public is to obtain addi¬ 
tional traffic for available unused cargo capacity on its 
]Janes now being operated. American indicates that the 
additional traffic can be handled without any additional 
flight expense and that other expenses will be cut to the 
bone by the nature of the service. 

These are but conclusions on the part of American un¬ 
supported by evidence. It cannot be denied that consider¬ 
able additional expense will be incurred in billing and ac¬ 
counting. The cost of ground handling services will be no 
different from present costs on regular airfreight service. 
Additional labor will be required to separate the traffic 
to be delivered immediately from that which is to be with¬ 
held. It can also be anticipated that additional costs will 
be incurred in providing storage space and protection for 
shipments being held at destination awaiting prescribed 
time for making deliveries. 
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It is respectfully submitted that ou the bare con- 
39 elusions set out in American’s petition, the Board 
would not be warranted in finding that the proposed 
service will not result in additional flight expense or that 
other expenses will be negligible. 

For the above and foregoing reasons, Railway Express 
Agency, Incorporated, respectfully requests that the Peti¬ 
tion of American be dismissed, or in the alternative that 
the matter be set down for hearing at which time the Board 
will hear evidence bearing on the issues presented by the 
Petition and the Answer of this and any other party of 
interest. 

Respectfully submitted, 

Railway Express Agency, Incorporated 
B y (S.) Emil Seerup, 

Its Attorney , 

219 East 42nd Street, 

New York 17, N.Y. 

October 14, 1955. 

18-49 

Answer of the Flying Tiger Line Inc. to Petition of 
American Airlines, Inc. to Amend Minimum Rate 
Order. Order No. E-lb.39 

October 31, 1955 

I 

American Airlines, Inc., has petitioned for an amend¬ 
ment of the Minimum Rate Order to provide new minimum 
rates for a new class of service in air transportation—De¬ 
ferred Air Freight. 

II 

The Flying Tiger Line Inc. acknowledges that provision 

for deferred air freight rates mav be a constructive devel- 

^ * 

opment in rate making. 
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m 

However, the amendment as prepared by American Air¬ 
lines poses a complex of difficult questions which require 
fair answers if equity is to he afforded all shippers and 
carriers. American’s proposal is patently designed to take 
care of the needs of a single shipper; the potential of that 
shipper, and perhaps of others of like character, is of great 
import to the air freight industry. It is essential that the 
new deferred traffic which can be achieved be obtained 
upon a rational and equitable basis. There are no ready 
answers to this involved problem. A hearing in 
50 which American’s proposal can be fully explored is 
imperative. 

IV 

It is respectfully submitted that the petition of American 
Airlines, Inc., of October 6, 1055 to amend the Minimum 
Rate Order. Order No. E-1659 be set down for hearing so 
that evidence with respect to the full scope of this pro¬ 
posal may be presented by all interested parties. 

Respectfully submitted. 

The Flying Tiger Line Inc. 

By Norman L. Meyers, 

Assistant Secretary 

«*•#*•* 
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Reply of American Airlines, Inc. 

November 2, 1955 

Answers to American’s Deferred Airfreight Petition 
have been received, raising various objections to the de¬ 
terred airfreight experiment or suggesting that the matter 
be postponed pending prior hearing. This reply will deal 
first with the hearing issue and second with the specific 
objections presented. 

I 

American’s Deferred Airfreight Petition had to be filed 
only because the language of the Board’s Minimum Rate 


Order, covering as it does all “property” except air ex¬ 
press. technically barred the introduction of any new prop¬ 
erty service based on deferred service and reduced rates, 
hi the absence of this Minimum Kate Order, adopted with¬ 
out reference to the type of service now proposed, Ameri¬ 
can's deterred airfreight experiment could have been in- 
auiairated unless the Board were persuaded to exercise its 
extraordinary power to suspend a tariff under Section 
10012(g) of the Act. 

In effect, the objectors are requesting the Board to su, s- 
ffard American’s proposed deferred airfreight plan. They 
would bar both air carriers and the public from investi¬ 
gating by actual practice the feasibility of deferred air¬ 
freight until after a hearing. 

“Suspending a tariff is similar in character to the issu¬ 
ance of a preliminary injunction. Irreparable injury to the 
moving party and seriously doubtful conduct of the party 
complained against must be shown.” Air Freight For¬ 
warder Association. Motions, S C.A.B., 4fi0, 474 (1947). 
The protestants here have shown neither condition, both 
of which are neeessarv to iustifv the extraordinarv inter- 
fcrence in management discretion which they request the 
Board to undertake. 

There is no legal requirement for a hearing be¬ 
fit; fore the Board temporarily amends the Minimum 
Rate Order. On at least two prior occasions when* 
objections were raised to proposed amendments to this 
order, the Board granted the amendments without prior 
hearing. In both instances, the issues raised were resolved 
in a subsequent hearing, held after there was an oppor¬ 
tunity to assess the actual operating results under the in¬ 
terim amendment to the Minimum Kate Order. That is all 
American asks here: an opportunity to conduct a deferred 
airfreight experiment for one year, after which time tin* 
Board may evaluate the program in terms of its long-range 
significance. 

Both directional less-than-minimum rates and the prac¬ 
tice of accumulation, assembly and distribution for regular 
airfreight were permitted by the Board by interim amend¬ 
ment to the Minimum Kate Order before special hearings 
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were conducted. In both instances, objections were raised. 
The Board, however, did not permit the existence of issues 
joined by such objections to interfere with temporary ex¬ 
perimentation with the proposals. Air Freight Rate Case, 
First and Fourth Supplemental Orders (directional rates). 
Orders E-1S06 (July 21, 1048) and E-2607 (April S, 1949), 
and Second Supplemental Order (accumulation, assembly 
and distribution rules). Order E-2023 (September 28,194S). 

Within the past few months, the Board has permitted 
the inauguration of TWA’s combination-coach fare and of 
United *s automobile rental excursion fares without prior 
hearing, despite objections from interested parties. 1 We 
fail to perceive why American’s present proposal 
67 for a reduced-rate service to till unused cargo bin 
capacity should be treated any differently from the 
reduced-fare proposals of United and TWA. Indeed, there 
appears to be far less justification for suspending the ap¬ 
plication of American’s deferred airfreight proposal. For, 
unlike the proposals of United and TWA, there will exist 
substantial service differences between the new service and 
the old. differences which alleviate the problems of dis¬ 
crimination which might otherwise exist because of rate or 
fare distinctions. 

Postponing deferred airfreight indefinitely until after 
a hearing would cause irreparable injury to American, to 
other air carriers which may wish to enter the experiment, 
and to the shipping public. At the present time millions of 
ton-miles of cargo lift are wasted each month. To bar uti¬ 
lization of this unused space for deferred airfreight would 
both deprive the airlines of additional revenues and de¬ 
prive the shipping public of a new transportation service 
at a rate level where their only present alternatives are rail 
express and surface parcel post. 

A hearing at this time would accomplish nothing. Ameri¬ 
can has already set forth the underlying circumstances 
which prompt the deferred airfreight proposal, the nature 


'Order E-9579 (Sept. 20, 1955) and Older E-9G01 (Sept. 29, 1955). 
See also Northwest’s cargo-coach fares, investigated without suspension 
despite objections. Order E-9704 (Nov. 1, 1955). 
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of the plan, the safeguards to prevent diversion from exist¬ 
ing air cargo traffic, and the proposed rate level. A hearing 
at this stage could produce no more than a reiteration of 
the facts already before the Board. Beyond that the record 
would be one of pure speculation; for it is patently impos¬ 
sible to evaluate deferred airfreight until after a period 
of experimentation and the accumulation of actual experi¬ 
ence. 
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II 


Many of the specific objections to American’s proposal 
are conjectural. The best evidence showing that the objec¬ 
tions are baseless will be tho actual operating experience 
derived from the experimental application of the deferred 
airfreight proposal. Nevertheless, even if these conjectural 
objections should materialize, the Board could take appro¬ 
priate action to stop the practices. 

1. The suggestion that forwarders might palm, off de¬ 
ferred airfreight as regular airfreight ignores the prac¬ 
ticalities of competition which would discourage, if not pre¬ 
vent. such misrepresentation to the public. Application of 
the Minimum Rate Order to forwarders to require that any 
deferred airfreight service resold by them be clearly la¬ 
beled as such would be an effective way for the Board to 
prevent any such palming off. 

2. The suggestion that deferred airfreight will divert 
traffic from regular airfreight overlooks the details of 
American's proposal. The lmilt-in two-day delay between 
regular freight and deferred freight, the handling of de¬ 
ferred freight on a space available basis after all other 
traffic, and the requirement of relatively even loads over a 


five-day period so differentiates deferred service from regu¬ 
lar service as not to constitute a real problem of diver¬ 
sion. Significant diversion of airfreight from regular into 
deferred channels would be as undesirable for American 
as for the others. So assured is American that there will 
be no significant diversion, it would have no objection to 
the Board making the requested temporary amendment to 
the Minimum Rate Order terminable upon a showing by 
any air carrier of substantial diversion from either regular 
airfreight or air express. 
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2. Deferred Airfreight is not an unreasonable dis¬ 
ci* crimination against small and irregular shippers. 

The requirements of a 500 pound minimum per ship¬ 
ment and of a regular volume over live consecutive days 
a re no more of an unreasonable discrimination than the 
existing 50-pound minimum or reduced volume rates for 
regular airfreight. Furthermore, these requirements are 
essential to protect existing air cargo from diversion, to 
promote an even flow of traffic suitable for filling unused 
cargo space, and to minimize operating costs per ton-mile, 
thus justifying a lower level of rates to the shipping public. 

4. American's proposal does not unlawfully condition 
reduced rates solely on the quantity of freight shipped over 
a period of time, as was the case in Forwarder Hates Con¬ 
ditioned l'pan Aggregates of Tonnage, 264 ICO 225 (1945), 
cited by REA. Indeed, the Interstate Commerce Commis¬ 
sion described the objectionable features of the tariff there 
considered: 

•‘The particular shipments may be large or small, 
steady or sporadic, economical or costly. The only test 
is the aggregate annual tonnage. As stated, all traffic 
moving under these rates receives the same service, 
and involves the same operating cost as any other 
traffic moving in respondent's service, at differing 
rates." Id. at 232. 


American's proposal specifically avoids these objection¬ 
able features. The reduced deferred airfreight rates an 1 
limited to steady shipments in excess of 500 pounds which 
may be economically handled. The small, the sporadic and 
the* costly shipments are excluded. The service is slower 
than ordinary airfreight: and by limiting the transporta¬ 
tion of deferred airfreight to unused cargo capacity, oper¬ 
ating costs are reduced. Direct support from a C.A.B. 
70 precedent is to be found in Investigation of Accumu¬ 
lation. Assembly and Distribution Rules, 12 C.A.B. 
357 (1950), where the Board approved the application of 
reduced volume rates based on airfreight tendered over a 
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period of 24 hours. In an area where operational conveni¬ 
ence and significant economics can be realized simultane¬ 
ously, there is no reason to limit to 24 hours a period that 

reasonably raav be extended to five days. 

* • 

a. The requirement of tariff certainty is not violated by 
American’s proposal. The mere fact that the total bill to 
the shipper may not be finally determined until the end of 
the five-day period does not mean that the tariff is uncer¬ 
tain. The cases striking down uncertainty are ones involv¬ 
ing unpublished rebates, 1 uncertain commodity classifica¬ 
tions, 2 3 or charges “based on actual cost of labor and mate¬ 
rial.'"' Indeed, the Chicago <r Alton ('ase speaks only in 
terms of a rate that can be determined with certainty by 
inspecting the tariffs. Inherent in the application of the 
rate to the shipper’s consignment, so as to arrive at a bill, 
are variables such as volume and type of commodity. So it 
is under American's proposal that a shipper having a quan¬ 
tity of goods to ship can inspect the tariffs and thereby 
determine what his bill will be by applying the stated rat eat 
to his anticipated volume and type of goods. In the same 
way he could also determine what the cost of shipment 
would be to other shippers similarly situated. It is 
71 significant in this regard that no unlawful uncer¬ 
tainty has been asserted to inhere in the stopping-in- 
transit rule and that assembly over 24-hours has been ap¬ 
proved by the Board in the Accumulation , Assembly awl 
Distribution Rules Case , supra. Both of these rules, like 
deferred airfreight, condition the applicable rates upon sep¬ 
arate tenders of freight over a period of time. 


(). There is no substance to the allegation that no cost 
justification exists for deferred airfreight. Conjecture is 
presented that additional bookkeeping and warehousing 
costs may be involved which are not present for ordinary 


1 U.S. v. Chicago & Alton Ry., 148 Fed. 646 (1906). aff’d 212 U.S. 563 
(1909). 

- Sauers Milling Co. v. Louisville & Nashville RR, 216 ICC 35S (1936) ; 
Street Passenger Cars and Railicay Cars, 163 ICC 141 (1930). 

3 Bracing Charges at North Atlantic Ports, 279 ICC G23 (1950). 


Tr. 72 


2S 


airfreight. This may be true, hut if such costs did arise, 
they would he inconsequential on a ton-mile basis. The im¬ 
portant cost saving is overlooked. Deferred airfreight will 
not require any additional Hying expenses: only the unused 
capacity on existing flights will be used. Elsewhere there 
are additional opportunities for economy. The ability to 
defer the handling of freight under the proposed new serv¬ 
ice offers the airline substantial opportunities to obtain 
more efficient utilization of both personnel and equipment 
which presently must be keyed up to peak periods of cargo 
and mail movement. 

Ill 

Varying peaks in traffic, by hour of day, by day of the 
week, and even by season of the year, have presented major 
operational problems to scheduled airlines. In the passen¬ 
ger Held, the Board has permitted several notable experi¬ 
ments in reduced fare transportation to help overcome 

these emblems: familv fares, excursion fares, night-coach 
* » *- 

fares, and special off-season coach fares. These practices 
have served two constructive purposes. They have helped 
even out the movement of passenger traffic to obtain 
72 higher utilization of equipment or higher load fac¬ 
tors. They have also broadened the base of air trans¬ 
portation. by bringing air travel to new groups of potential 
customers. 

Tin* problem created by unused cargo capacity, particu¬ 
larly in daytime combination flights, has not been solved, 
however. Deferred airfreight offers an opportunity to help 
till this unused capacity to the mutual benefit of the airlines 
and the shipping public. American now asks the oppor¬ 
tunity to experiment with this new service so that both the 
carriers and the Board may determine its potentialities. 
At the end of such a period, American would have no ob¬ 
jection to a hearing to evaluate the program. But, it is sug¬ 
gested that a hearing now, without any operational experi¬ 
ence to provide a record, would be both premature and an 
unnecessary hardship upon American, upon other air car¬ 
riers which may desire to share in the experiment, and 
upon the shippers who might thereby be deprived of the 
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opportunity to hone fit from the service pending the delays 
necessarily involved in a hearing. 

Respectfully submitted, 

(IS.) Howakd (’. Westwood 
(S.) Peter S. Craig 
(5S.) Edgar F. Czarra, Jr. 
Attorneys for 
American Airlines. Inc. 

Xovemher 2, 1955 
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Reply of Railway Express Agency, Incorporated to 

Reply of American Airlines, Inc., of Xovemher 2. 1955 

Xovemher 10, 1955 

American Airlines states in its reply of Xovemher 2. 
1955 to the several answers which have been filed to its 
petition of October 6, 1955 to amend Minimum Rate Order 
Xo. E-1939 that a hearing on its petition will accomplish 
nothing and that, therefore, the petition should be granted 
without a hearing. 

c? 

Cnited Airlines, Trans World Airlines and Railway 
Express Agency have argued in their answers that Ameri¬ 
can's proposal is unlawful, that the specific tariff provi¬ 
sions proposed by American are totally unworkable and 
confusing, that the proposed reduction in rates is not justi 
tied by cost considerations, and that regular airfreight 
will be diverted from other air carriers as well as 
79 from American's regular airfreight service to the 
overall detriment of the industry. Slick Airways is 
also fearful that the use of the deferred rate will not gener- 
ate new business but will jeopardize the first class air¬ 
freight business now in existence. 

Xo carrier lias supported American's proposal, nor is 
there any indication that any other carrier desires or 
intends to participate in the proposed experiment. The 
issue is thus narrowed to the question of whether American 


on the basis of its petition alone should be permitted to 
engage in an experiment which it is argued is unlawful, 
unworkable and confusing, and which may bring irrepara¬ 
ble harm to other carriers. 

Beginning on page 4 of its reply, American attempts 
to evaluate the matters raised in the answers filed to 
American's petitions. It says that forwarders would not 
he able to palm off deferred service as regular service if 
forwarders were subject to the Board's Minimum Rate 
< )rder. The fact is that forwarders are not subject to this 
order and the comment made by American is meaningless 
unless and until forwarders are subject to the order. 

American says that deferred airfreight will not divert 
traffic from regular airfreight; other carriers say that it 
will. American says cost considerations warrant the re¬ 
duction in rates to be afforded the deferred service; 
77 other carriers say a reduction in rates is not justified 
bV cost considerations. On the question of discrimi¬ 
nation. American says none will result; the other carriers 
say the proposal is clearly discriminatory. Whether the 
conclusions reached by American or those reached by the 
other carriers are sound is a matter for the consideration 
<>f the Board. It cannot pass on these questions on the 
mere conclusions of American that the proposal is lawful, 
that the reduction in rates is warranted and that discrimi¬ 
nation will not result. 

Some of the carriers argue that the proposal violates 
the principles established by the Board in its Investigation 
of Accumulation . Assembly and Distribution Rules 12 
C.A.B., 337. American says that since the Board approved 
the application of reduced volume rates based on airfreight 
tendered over a period of 24 hours, “there is no reason to 
limit to 24 hours a period that reasonably may be extended 
to live days." This does not necessarily follow. The fact 
that the Board limited the period to 24 hours within which 
a shipment may be assembled is an indication that as a 
matter of principle that was as far as the Board would go 
in permitting a carrier to assemble parts of a shipment 
to provide reduced volume rates. 

Xot only did the Board limit the application of the rule 
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to 24 hours l)ut it added the further requirement “that 
assembly and accumulation rules permitting the car- 
78 rier to transport parts of an accumulated shipment 
prior to receipt of the last part are unlawful unless 
they provide as a condition that all parts of the shipment 
must be delivered at destination at one time as a single 
unit ..." 

This reasoning is supported by the decision of the Inter¬ 
state Commerce Commission in Forwarder Hales Condi¬ 
tioned upon Aggregates of Tonnage, 2(54 T.C.C. 223 (1943), 
where it held as settled “that difference in tin* quantity 
shipped as a single shipment may justify a fair and reason¬ 
able difference in transportation rates," but went on to 
say “that the mere fact that a single patron offers a trans¬ 
portation company a specified amount of freight in varying 
quantities and at different times during a period of one 
vear cannot under the cost of service theorv justifv a basis 
of rates different from that applied to a single shipment 
. . ." Also to the same effect is the decision of the Inter¬ 
state Commerce Commission under tin* same title reported 
in 238 I.C.C. 263 where the carrier's rates were based on 
the tonnage tendered to the carrier over a period of a 
month. This, too, was held unlawful. In Hooks, Hugs and 
('offon (foods, Xew York to Chicago, 236 I.C.C. 83, a pro¬ 
vision for basing rates on a minimum quantity of 130,000 
pounds consigned to one consignee over a period of three 
months was held to be discriminatory and unlawful. 
70 The principle involved in all of these cases is that 

while the difference in the quantity shipped as a 
single shipment may justify a difference in transportation 
rates, there is no justification for a reduction in rates based 
on the accumulation or assembly of more than one ship¬ 
ment and this is true whether the period during which the 
accumulation is to take place is 24 hours, five days, a 
month or a year. The effect of American's proposal is to 
provide a reduced rate for an accumulation of five ship¬ 
ments tendered to it over a period of five successive days. 
Cnder the authorities cited the proposal is clearly unlawful. 

American argues that its proposal does not violate tin* 
requirement of tariff certainty. It attempts to distinguish 
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tlio effect of its proposal from those considered by the 
Interstate Commerce Commission in the cases cited. There 
is no escape from the fact that under American’s proposal 
a minimum of live shipments, one each day tor five days, 
are to be tendered to the carrier in order to obtain the 
benefit of the reduced rates. Thus, the rate to be applied 
on the shipment accepted on Monday is uncertain and can¬ 
not be determined until the remaining four shipments have 
been tendered to the carrier. The uncertainty continues 
even after the five shipments have been tendered since the 
consignee may request early delivery of the fifth shipment 
when it arrives at destination, thus affecting the 

50 rates on shipments previously tendered and deliv¬ 
ered. While it is possible to ultimately compute the 

overall charges on five shipments from the tariff the many 
uncertainties which exist will make it impossible to ascer¬ 
tain the rate to be applied to a specific shipment. 

Furthermore, the proposal violates Section 221.71(b) 
of the Hoard’s Rules concerning the Construction, Publi¬ 
cation, Filing and Posting of tariffs of air carriers. That 
rule provides, in part, that different rates on the same 
commodities from and to the same points subject to dif¬ 
ferent minimum quantities may be published provided— 
“(1) a lower rate shall be provided on a greater minimum 
quantity or quantity group.” Assuming, under American’s 
proposal, that 5,000 pounds is tendered to it over a five 
day period. If 1,250 pounds or 25% of the total were 
handled on one day the deferred rate would apply to that 
day's shipment but if a larger quantity, 1,500 pounds, 
were tendered on another day the excess over 1,250 pounds 
would be charged for at the regular airfreight rate. Thus 
for a larger quantity, a higher rate would be exacted. This, 
it is submitted would not be authorized under the rules 
above quoted. 

Xothing is stated in American’s reply which was not 
covered in its original petition. It has but repeated con¬ 
clusions therein made. It is respectfully submitted, there¬ 
fore, that the Board cannot properly evaluate the 

51 proposal on the basis of these conclusions. Accord¬ 
ingly, Railway Express Agency reaffirms its position 
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that tlu* petition of American be dismissed or in the 
alternative that the matter be set down for hearing, at 
which time American and other parties in interest will be 
given an opportunity to present evidence bearing on the 
issues presented by the petition and the answers filed by 
interested parties. 

Respectfully submitted, 

Railway Express Agency, Incorporated 
By (S.) Emil Seerup, 

Its Attorney , 

219 East 42nd Street, 

New York 17, X. Y. 

November 10, 1955. 

*##•••• 

S2 Order No. E-9733 

UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 

Washington, D. C. 

Adopted by the Civil Aeronautics Board at its office in 
Washington, 1). C. on the 10th day of November, 1955 

Docket No. 1705, et al. 

Air Freight Rate Investigation, The Petition of American 
Airlines, Inc., to Modify Minimum Rates, The Petition 
of Flying Tiger Line, Inc., to Modify Minimum Rates 

Order Assigning for Hearing Petitions to Modify 

Minimum Rates 

The Board on June 2, 1948 entered an order 1 in this pro¬ 
ceeding prescribing lawful minimum rates for the trans¬ 
portation of property by air (except for property carried 
in the air express service), and providing that the record 
lie held open for any party in interest to petition for modifi¬ 
cation of the minimum rates prescribed by such order. 


i 

I 


i Order No. E-1639, 9 CAB 340. 
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American, by petition tiled October G, 1955, lias requested 
that Order Xo. E-1G39 be amended so as to exclude from 
the minimum rates and charges provided therein the rates 
and charges for a deferred air freight service proposed 
by American. 

American, by paper designated Reply, filed November 
3, 1955, has requested permission to institute such deferred 
rates for the period of one year without hearing. 

Railway Express Agency, (REA), Slick Airways, Inc., 
(Slick), Trans "World Airlines, Inc. (TWA), United Air 
Lines, Inc. (United), and The Flying Tiger Line, Inc. 
(Tiger) have opposed American’s proposed deferred serv¬ 
ice, and urged in substance that no modification of the mini¬ 
mum rate order be permitted without hearing on Ameri¬ 
can’s petition. 

Tiger, by petition filed October 7, 1955, has requested 
that the Tenth Supplemental Order Modifying Prescribed 
Minimum Rates'- be amended to reduce the minimum rates 
prescribed for large volume shipments. 

Slick, American and REA have by answer opposed the 
proposals contained in Tiger's Petition, and requested that 
no modification be made of the minimum orders prescribed 
in Docket Xo. 1705 without hearing on such petition. 

American has requested that consideration of 
83 Tiger’s petition be deferred until the Board has 
acted upon its petition herein dated October G, 1955, 
and upon the issue of joint loading by forwarders in 
Docket Xo. 5947. 

The Board, upon consideration of the foregoing petitions 
and answers and of the record and orders previously en¬ 
tered in this proceeding, believes that there may be sufficient 
grounds to modify minimum rates prescribed herein and 
that a hearing or hearings should be held upon the petitions 
of American and Tiger to modify the minimum rate orders 
heretofore entered in this proceeding, and that every effort 
should be made to expedite decision herein. 

We have considered American’s request to modify the 
minimum rate order so that it may institute deferred rates 

- Order No. E-7837 dated October 21, 1953, Docket No. 1705. 
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below the established minimums for the period of one 
year without hearing, and lind no basis upon which such 
request could be properly granted. 

The Board finds no sufficient reason to defer hearing 
upon Tiger’s petition as requested by American. It appears 
that the issues raised by the petitions of American and 
Tiger, and the answers thereto, and the positions of the 
parties with respect to consolidation of these petitions can 
best be determined after prehearing conference. We will, 
therefore, defer action upon the question of consolidation 
of hearing on American’s and Tiger's petitions until after 
the prehearing conference has been held upon the proceed¬ 
ings on both petitions. 

The Board finds that its action herein is necessary and 
appropriate in order to carry out tin* provisions and ob¬ 
jectives of the Civil Aeronautics Act of 1D3S, as amended, 
particularly sections -05(a), 403, 404 and 1002 thereof. 

It Is Oi;i»ki:f.i> That: 

1. The petition of American Airlines, Inc. to amend the 
minimum rate orders previously entered in this proceeding 
be assigned for hearing before an examiner of the Board 
at a time and place hereinafter to be designated. 

2. American's request to institute below minimum rates 
on deferred air freight prior to hearing be and it is hereby 
denied. 

3. The petition of Flying Tiger Line, Inc. to amend the 
minimum rate orders previously entered in this proceeding 
be assigned for hearing before an examiner of the Board 
at a time and place hereinafter to be designated. 

4. At the conclusion of the hearings herein prescribed, 
the examiner shall immediately certify the records to the 
Board for decision. 

5. A copy of this order be served upon all parties 
84 to this proceeding. 

(>. This order be published in the Federal Reg¬ 
ister. 

By the Civil Aeronautics Board: 

(S.) M. C. Mulligan, 

(Seal) Secretary 


Tr. 93-94 


36 


93 Report of Prehearing Conference Held 

November 22, 1955 

Pursuant to notice a Prehearing Conference was held on 
November 22, 1955 at 10:00 A.M. (eastern standard time) 
in Room No. 2062, Commerce Building, 14th Street and 
Constitution Avenue, N.W., Washington, D. C. The follow¬ 
ing appearances were noted: 

Appearances: 

Pater S. Craig. Howard C. Westwood, and Edgar F. 
Czarra. dr. for American Airlines, Inc. 

Norman L. Meyers for The Flying Tiger Line, Inc. 

II. F. Scheurer, Jr., C. S. Carter, and C. Edward Leasure 
for Northwest Airlines, Inc. 

Harry A. Bowen and Jerrold Scoutt, Jr. for Riddle Air¬ 
lines, Inc. 

Joseph A. Reilly and John T. Lorch for United Air Lines, 
Inc. 

Robert J. Corber. Stephen Ailes, and William E. Miller 
for Slick Airways, Inc. 

Nan C. Sowerwine and Carl S. Rowe for Trans World 
Airlines, Inc. 

Emil Seer up for Railway Express Agency, Inc. 

Harry Ross, Jr. and Aldo R. Monbelli for the U. S. De¬ 
partment of Agriculture. 

Major John Abernathy and Clarence H. Williams for the 
U. S. Air Force. 

George Cosson, Jr., Bureau Counsel, Civil Aeronautics 
Board. 

94 Scope of the Proceeding 

American Airlines, Inc. by petition dated October 6, 
1955 requests the modification of the Board’s minimum 
freight rate Order No. E-1639 to permit the establishment 
of a new service called deferred air freight. 

Flying Tiger Line, Inc., by petition dated October 7, 
1955, requests the amendment of the Board’s minimum 
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freight rate Order Xo. E-7837 to permit the computation 
of minimum rates in the following manner: 

1. 20 cents per ton mile for the first 1,000 ton miles of 
any one shipment. 

2. 16*4 cents per ton mile for all or any portion of the 
remaining ton miles which accrue in a 10,000 pound ship¬ 
ment. 

3. 13 cents per ton mile for the first 10,000 ton miles in 
any one shipment in excess of the ton miles which accrue 
in a 10,000 pound shipment, and 

4. 9 cents per ton mile for all remaining ton miles in 
any one shipment. 

Bureau Counsel submitted a Proposed Statement of Is¬ 
sues raised by the American and Tiger petitions which as 
modified at the Conference appear as Appendices 1 and 2, 
respectively. All the parties agreed that the issues as sot 
forth in Appendices 1 and 2 are the issues raised by the 
petitions herein. 

The Board, by Order Xo. E-9733, dated Xovember 10, 
1953, directed that these petitions be set down for hearing, 
and stated that the question whether such petitions should 
be consolidated would be determined after the Prehearing 
Conference. 

95 American argues that it is proposing a new type 

of freight service and Tiger proposes only a dis¬ 
count for quantity shipments, that the two proposals are 
substantially different, that little duplication of evidence 
would be involved holding two separate proceedings, and 
that combining in one proceeding two such dissimilar pro¬ 
posals would unnecessarily complicate and delay decision 
on each petition. 

Tiger requested the consolidation of the two proceedings 
and argued that each proposal is designed to tap new air 
freight markets and that a substantial amount of duplica¬ 
tive material would be necessary in each proceeding. 

Railway Express and Slick joined Tiger in requesting a 
consolidated hearing. In addition, these two parties re¬ 
quested consolidation of a Slick petition filed October 20, 
3955 which requests that the minimum rate Order Xo. E- 
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1639 be amended so as to include air freight forwarders 
within its scope, that air freight forwarders he required 
to comply with the same minimum rate rules which are 
applicable to the airlines in the air freight business and 
that if a hearing is deemed necessary the matter be consoli¬ 
dated with other pending applications for amendment ot 
minimum rate orders and be set down for hearing as 
promptly and expeditiously as practical. 

They argued that if there was any question of joint load¬ 
ing by freight forwarders raised by the petitions of Ameri¬ 
can or Tiger, as indicated by American, all of the freight 
forwarder issues should be considered in one proceeding. 

The proposals to consolidate the above-mentioned peti¬ 
tions for hearing will be referred to the Board. 

96 Bequests For Evidence 

Bureau Counsel submitted Bequests for Evidence in the 
proceedings on the American and Tiger petitions which 
are attached as Appendices 3 and 4, respectively. Each of 
the petitioners agreed to furnish the information requested 
but the parties other than the proponents objected to fur¬ 
nishing the evidence requested from all parties. 

Bureau Counsel stated that inasmuch as any orders 
entered in these proceedings would be binding upon the 
entire industry the experience of the entire industry should 
be in the record to determine whether the proposed changes 
or modifications of the minimum rate orders were justified. 

These proceedings were initiated by petitions of Ameri¬ 
can and Flying Tiger and are not investigations instituted 
by the Board. Accordingly, the petitioners have the burden 
of showing the need for modification of the rate orders and 
will have to show the possible effect on the entire air freight 
industry. There appears no justification for requiring air 
freight carriers which are parties to submit data not 
required from other air freight carriers. To require data 
from all air freight carriers would needlessly delay and 
complicate each proceeding. Accordingly, the parties other 
than the petitioners will not be required to submit the evi¬ 
dence requested by Bureau Counsel. 
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Stipulation 

Bureau Counsel submitted a Proposed Stipulation herein 
which is attached as Appendix 5. The parties agreed to 
stipulate the material proposed. 

97 

Future Procedural Dates 

Five days from the date of the Conference were' allowed 
for filing petitions to intervene. 

American suggested initial exhibits on December 3. 1933, 
rebuttal exhibits and hearing one week later on its petition 
with hearing on the Flying Tiger petition to follow immedi¬ 
ately. All the other parties objected to such early pro¬ 
cedural dates. 

Flying Tiger requested consolidation of its petition with 
that of American and stated that it could be ready on the 
dates set by American if necessary. 

Railway Express Agency, Inc. objected to the brief 
period of time permitted for rebuttal exhibits inasmuch as 
the proposed tariff of American Airlines would not be sub¬ 
mitted until December 3, 1933. American, therefore, agreed 
to submit its proposed tariff to all parties on or before 
November 2S, 1955. 

The Examiner established December 6, 1955 as the date 
for the exchange of Initial Exhibits in the American and 
Tiger petitions whether the proceeding was consolidated, 
and stated that further procedural dates would be estab¬ 
lished in his conference report. 

In the event that any of the above petitions are consoli¬ 
dated, the hearing will commence on December 13, 1955 
and Rebuttal Exhibits will be due at that time. In the event 
the petitions are not consolidated hearing on the petition 
of American Airlines will commence on December 13, 1955 
and hearing on the petition of Flying Tiger will start at 
the close of the hearing on American’s petition. Re- 

98 buttal Exhibits will be due on the opening day of the 
hearing on each petition. 

Service of all documents and notices in this proceeding 
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need be made only upon the persons listed on the service 
sheet of this Report. 

Merritt Ruhlex, 
Hearing Examiner 
99 


Appendix Xo. 1 

Statement of Issues by Bureau Counsel 

1. Can conditions and limitations be prescribed for de¬ 
ferred air freight service at rates substantially below the 
existing minimum rates which will result in rates which 
are not unjust, unreasonable, unjustly discriminatory or 
unduly preferential or prejudicial? 

2. If the answer to issue Xo. 1 is “ves,” what conditions 
and limitations upon a deferred air freight service must 
be prescribed in order to have lawful deferred air freight 
rates? 

a. Is it necessary in order to maintain a distinction 
between deferred and regular air freight, that deferred 
service be upon a space-available basis? 

3. If it is possible to have a lawful deferred air freight 
service and rates, should rates for deferred air freight 
service be exempted from the minimum rate orders pre¬ 
scribed herein, or should separate minimum rates be pre¬ 
scribed for such deferred air freight service? 

a. If separate minimum rates should be prescribed 
for deferred air freight service what should such mini- 
mums be? 

4. If the answer to issue Xo. 1 is “yes,” and if condi¬ 
tions, limitations and separate minimum rates are found 
necessary, does American’s proposed deferred air freight 
service conform to such requirements? 

"). Is American’s “five-day” rule or its 300 pound mini¬ 
mum rule reasonable, considering that the basis urged for 
permitting a deferred air freight service is to fill up unused 
available space? 

fi. Is American’s “five-day” rule or its 500 pound mini¬ 
mum rule unjustly discriminatory or unduly prejudicial 
against a shipper whose daily volume would not qualify 
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under both of such rules, or unduly preferential in favor 
of a shipper whose daily volume would qualify under such 
rules? 

100 Appendix No. 2 
Statement of Issues by Bureau Counsel 

1. What is the basis for imposing a variation according 
to tons per shipment in a minimum rate scale based on 
ton-miles per shipment ? 

2. Are the proposed new minimum rates reasonably re¬ 
lated to cost and other rate-making considerations? 

3. Does the proposed rate structure unjustly discrimi¬ 
nate in favor of or unduly prefer large shipments? 

4. Should the directional reductions be applied to the 
proposed new rates ? 

b. Should joint loading by air freight forwarders bo per¬ 
mitted or prohibited in connection with these quantity dis¬ 
counts ? 

101 Appendix Xo. 3 

Bequest for Evidence 


From All Parties: 

1. Exhibit showing for a representative sample period 
(to be determined at pre-hearing conference) for each 
flight on a point-to-point basis total available cargo space 
and total utilized cargo space, both on a weight and volume 
basis, grouped by type of equipment, and type of flight 
(combination or all-cargo). 

2. Analysis of costs, based upon 1954 results, that will 
be incurred in deferred freight service, assuming a certain 
volume of traffic, including additional handling, warehous¬ 
ing, and bookkeeping costs involved. 

From Proponents: 

3. Analysis of possible users of the proposed freight 
service, showing relative use by forwarders, shipping asso¬ 
ciations, manufacturers, wholesalers, importers and ex¬ 
porters. 
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4. Comparison of proposed deferred freight rates with 
regular air freight and surface rates. 

5. Comparison of delivery time of deferred air freight, 
regular air freight, air-truck freight, and surface freight 
and cargo service. 

102 

Appendix Xo. 4 
Request for Evidence 

In order to provide consistency between the parties, it 
is requested that the following information be prepared 
on the basis of 1054 operating results and tied in to the 
Form 41 Reports. 

1. Exhibit showing in detail the cost and other bases, if 
any, for the proposed rate scale. 

2. Exhibit showing a detailed breakdown of the differ¬ 
ence in cost between handling the same tonnage in one 
shipment as compared with two or more shipments. 

3. Exhibits showing in detail the extent, if any, to which 
costs per shipment vary: 

a. with weight 

b. with distance carried 

c. with number of packages 

4. Show separately, in detail, the costs which are con¬ 
stant per shipment. 

103 

Appendix Xo. 5 
Stipulation 

1. Form 41 reports of all certificated carriers to date 
of the Board’s final decision in this proceeding. 

2. Official schedules filed with the Board by all certifi¬ 
cated carriers to date of final decision in this proceeding. 

3. All tariffs filed by certificated air carriers to date of 
final decision. 

4. All freight and express tariffs filed with the Inter¬ 
state Commerce Commission. 
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3. Origination and destination survev data filed bv air 
> * * * 

carriers to date of decision. 

0. Bureau of Air Operations Official airport-to-airport 
mileages. 

*####♦ * 

Official Report of Proceedings 
130 

Before The 

CIVIL AERONAUTICS BOARD 
Washington, I). C. 

*##*### 

142 

PROCEEDINGS 

Examiner Ridden: Come to order, gentlemen. 

The Civil Aeronautics Board has set this time and place 
to hear the petition of American Airlines to modify mini¬ 
mum rates in Pocket Number 1703, et ah, to provide for 
deferred air freight service. 

**#*♦*# 

Direct Examination. 

147 By Mr. Craig: 

Q. Mr. .Johnson, will you please give your name 
and position for the record? 

A. My name is Walter II. Johnson, Jr., I am Vice Presi¬ 
dent and Sales Manager of American Airlines, 

148 Inc. 

• «#•### 

Mr. Craig: Mr. Meyers, 1 wish to point out that 
176 we have nowhere urged that such a restriction as 
you have proposed he instituted. 

Now, you will note that holidays are operational excep¬ 
tion here, you might ask Mr. Johnson whether American 
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has any objection to making Sunday an operational excep¬ 
tion. 

By Mr. Meyers: 

Q. I'll ask him this way: Would American have any ob¬ 
jection to having Sundays be a break, such as your holi¬ 
days are in 15(c)? 

A. Xo. As a matter of fact, we probably would be willing 
to incorporate Sunday in our own tariff on that basis. 


CJ 


O. Are von generallv familiar. Mr. Johnson, with 

225 tho prior proceedings in this docket, the Air Freight 
Rate Case Investigation ? 

226 A. Generally. 

( t ). American Airlines opposed in the fixing of any 
minimum rates by the Board in the original proceeding, 
did it not? 

A. Yes, sir. 

Q. And you opposed raising the minimums in the 1953 
proceeding? 

A. Yes, sir: we certainly did. 

Q. Is this reduction of rates for deferred air freight con¬ 
sistent with your position as to the necessity and value of 
the minimum rate order? 

A. We don't find any conflict in it. 

Q. Part of the same policy, isn’t it? 

A. Well, 1 guess it may end up that way. Actually, it’s a 
separate project designed to attack the problem of unused 
space in the most economical manner possible. 

Q. Do you know, Mr. Johnson, what your fully allocated 
costs of deferred freight will be? 

A. Xo, sir; we don’t have any fully allocated costs. 

Q. You mean you haven’t determined any fully allocated 
costs? 

A. That is correct, sir. 

Q. Have you determined any fully allocated costs for 
your regular air freight business ? 

A. No, sir. 
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227 ( v ). Do you think there would ever be a time when 
deferred air freight should be rated on a fully allo¬ 
cated cost basis ? 

A. I can’t conceive of such a time. It seems to me that 
the deferred air freight basis is purely one of increased 
sales without added fixed costs which give you a profit pic¬ 
ture that is fairly evident. 

Q. On what basis, Mr. Johnson, did you select the par¬ 
ticular rates for deferred air freight which you have se¬ 
lected ? 

A. Well, we knew that in the past the Board has ap¬ 
proved 40 percent reductions below the minimum on an 
unused capacity problem based on directional imbalance 
and we used those as a point of departure for constructing 
the Westbound rates, just arbitrarily. Then recognizing 
that the deferred rates should certainly not be higher than 
the lowest possible rates for regular air freight we made 
some reductions Eastbound to provide for a continued dif¬ 
ferential between the lowest commodity rate group and de¬ 
ferred air freight. The resulting difference from West to 
Eastbound is roughly comparable to that which prevails 
today. 

The Chicago-West Coast rates were slightly higher lev¬ 
els because that’s been the practice in all forms of trans¬ 
portation to maintain a higher rate level, Chicago- 

228 Los Angeles and West Coast than there is New 
York-Los Angeles and West Coast. 

Q. Were comparisons made with surface rates? 

A. Yes, sir; and those comparisons are in Exhibit 10. 

Q. Did you consult any shippers in connection with these 
rates ? 

A. Yes, we have discussed these rates with shippers. 

Q. Were any of these rates requested by shippers? 

A. I know of no specific requests for these dollar figures 
that are here. 

Q. I gather from your statement that these are in the 
nature of promotional rates? 

A. That’s correct, sir. 
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A. That is not actually in this tariff. We have had 
241 some discussion on that ourselves, as a matter of 

fact, and we would be agreeable to a provision which 
would provide that these penalties under such a proposal 
would not exceed the normal air freight rate for the opera¬ 
tion. 

* * * # # # * 

By Air. Rett: 

2S3 Q. Mr. Johnson, who derived these rates? 

A. They were drawn up by the tariff department 
and approved by the executives. I participated in the es¬ 
tablishment of them. 

Q. It is your testimony that the figures on AA-10 are 
approximately- 

A. Forty percent of the Group-100 rate. 

Q. Westbound ? 

A. Westbound. 

Q. And eastbound? 

A. Rounded off in even dollars. 

Now, eastbound they are a different problem, so let’s 
approach the two separately. Let’s satisfy the westbound, 
first. 

Q. All right, surely. 

A. Do we have a mutual understanding of that, now? 

Q. I think the westbound is approximately 40 percent. 

Now, the Group-100 rates—and I assume you mean 
284 rate per hundred points- 

A. That is right. 

Mr. Craig: I wish to step in here, Mr. Examiner. 

You said 40 percent less. 

The Witness: They represent a 40 percent reduction 
from the Group 100, westbound rates. 

By Mr. Rett: 

Q. Rounded off? 

A. Rounded off in even dollars. 

Q. All right, continue. 

A. Now, in the establishment of the eastbound rates, we 
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accepted as a principle, deferred air freight rates should 
he lower than the present lowest directional commodity 
rate, so they were arbitrarily established on that basis, 
with a somewhat different proportion between the C’liicago- 
Los Angelos rate, and the Chicago-New York rate, which 
proportion traditionally exists. I refer to Los Angeles- 
Chicago; Los Angeles-New York. 

Q. What are the proportions that you adopted for per¬ 
centage reduction ? 

A. They are purely arbitrary. 

Q. In different instances—each one is- 

A. Each one is arbitrary. 

Q. Can you tell me what went into the judgment of the 
selection of the arbitrary figure? 

285 A. Yes, the relationship between the fully-rated 
and deferred westbound rate. For example, the rela 
tionship between the two. That is a factor that went in. 
The relation to surface transportation rates is another 
factor that is included. A third is this factor of rounding 
them out to salable figures as promotional rates. 

Q. However those broad judgment factors may lead you 
to the difference between $12 or $12.25? 

A. Well, they could lead you to some variations. 

Here in the Group-57 rates, for example, these figures 
are based upon the 100 to 1,000-pound rate. Some of these 
are lower in higher weight breaks. When you make the 
comparison of $15.80 to $11, you are talking about 13.S0 
in the 100 to 1,000-pound rate group. 

Q. Basically, then, as I understand it, these are just fig¬ 
ures selected arbitrarily ? 

A. Following the westbound construction of rates, the 
castbound rates were constructed by establishing a differ¬ 
ential between the deferred air rate and the lowest direc¬ 
tional commodity rate. 

Q. But no specific percentage differential? 

A. That is correct. 

Q. It is arbitrary in each individual case? 

A. That is right. 

**•**## 
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L. G. Wire was called as a witness for and on be- 

333 half of American Airlines and, having been duly 
sworn, was examined and testified as follows: 

Direct Examination. 

By Mr. Craig: 

Q. Will you please give your name? 

334 A. Lawrence G. Wire. 

Q. What is your position with American Airlines? 
A. Chief Analyst Rates, Economic Proceedings Divi¬ 
sion. 


***#>*♦♦ 

Q. Mr. Wire, I would like to show you an exhibit 
34*2 circulated to the parties as Exhibit BC-1, and ask one 
question. Perhaps the exhibit should be marked for 
identification. 

Examiner Ruhlen: I presume this was circulated by 
Bureau counsel, was it not, Mr. Cosson? 

Mr. Cosson: Yes. I assume that is what you are refer¬ 
ring to. 

343 Examiner Ruhlen: Document of Bureau counsel 
marked BC-1 will be marked thus for purposes of 
identification. 

(The document referred to was marked for identifica¬ 
tion as Bureau Counsel Exhibit BC-1.) 

By Mr. Craig: 

Q. This exhibit purports to show that the cost per avail¬ 
able ton-mile for operation of DC-6-A aircraft by American 
is S.16 cents for direct aircraft expenses, compared with 
somewhat lower figures for Flying Tiger and Slick. 

Do you have any observations to make on this calcula¬ 
tion ? 

A. Yes, I do. This calculation was made, using reported 
available pay-load capacity figures from the Forms 41 sub¬ 
mitted to the CAB. Consequently, American’s available 
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payload capacity is 13.1 tons, as compared to a 15.62 for 
Flying Tiger and 15.65 for Slick. 

It is my understanding that the practice of reporting to 
the Board of this available pay-load capacity for Flying 
Tiger and Slick is the total rated capacity of that airplane 
at the present time, 16 ton. American, however, reports the 
actual pay-load capacity of the flight as it departs, taking 
into account any fuel load that may cut into the capacity 
of the aircraft. 

Now, the direct aircraft expenses when compared on a 
16-ton capacity of DC-6-A, the result would be 6.68 
344 cents per available ton-mile for American: 6.59 cents 
for Flying Tiger, and 6.83 cents for Slick. 


474 PROCEEDINGS 

Examiner Ruhlen: Come to order, gentlemen. 

Are you ready to proceed with Mr. Johnson, Mr. Craig? 

Mr. Craig: Yes. 

Prior to recalling Mr. Johnson I wish to state for the 
record some suggested amendments to American’s prayer 
in its petition which would indicate some specific changes 
which we have mentioned in the course of the hearing and 
at the pre-hearing conference. If the parties have copies 
of the petition, it would be convenient in following what I 
now say and if they do not, I have some extra copies with 
me. 

On page 11, insert in Paragraph 2, line 3. after the word, 
“err,” the following: “On a space-available basis after 
accommodation of all other revenue traffic.” 

Further, insert in Paragraph 2. Line 5, after the words, 
“such service,” a comma and then the following: “that the 
rates for such service shall be conditioned upon the daily 
tender of property for periods of not less than five and not 
more than seven days in a pattern of day-to-day regularity 
in weight.” 

Amend Paragraph 3, page 11, deleting everything after 
the word, “for a period up to and including October 1, 
1956,” and inserting instead, “an indefinite period.” 
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I might explain the third paragraph was on the assump¬ 
tion deferred air freight would be approved without hear¬ 
ing, but inasmuch as this has gone to hearing, we 
475 urge that the amendment be made indefinite and as 
1 stated at the prehearing conference, American is 
agreeable that its tariff be effective for only one year so 
that the normal statutory standards would apply upon re¬ 
filing a tariff after a one-year experimental period. 

Mr. Meyers: TTow does that definition apply to the holi¬ 
day break? 

Mr. Craig: What we have said about holidays includes 
the daily tender. I say here. “Holidays except at carrier 
or shipper’s option.” 

This is merely a suggested wording to indicate what 
American desires. Suggested changes in wording are wel¬ 
come. 




* 
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4tv> By Mr. Cosson : 

Q. Mr. Johnson, with respect to the position of American 
Airlines, in the event that the Board finds deferred air 
freight should be allowed on an experimental basis, and 
further in the event that the Board finds permissible a pe¬ 
riod of continuity, what is American’s position with respect 
to a period of continuity setting up only a minimum period 
of continuity, as, for example, continuous service over a 
period of five days or more. 

A. I think the answer to that, Mr. Cosson, is this: Ameri¬ 
can has recommended the five-day period because we think 
it conforms with the standard working week and therefore 
is easy for the shipper and sensible for the carrier. We 
have no objection to its being extended. 1 think Mr. Craig 
said in testimony on Tuesday that 6 or 7 days would not 
be a problem. 

We think if you get very much longer than that that it 
tends to become a little bit complicated and that it would 
In* much easier for the shipper to ship in repeated five-day 
periods, rather than in longer periods. 

I do not think, however, that we would say that we could 
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not concur with the Ioniser period. if such wore the recom¬ 
mendation. 

< t ). Then with respect to Mr. ('raid's words in his amend¬ 
ment to his petition when you say, “not more than 
4*4 seven days,’’ American’s position is that they would 
prefer it be not more than seven days, but would go 
along if it were extended indefinitely? 

A. That is right. 

sW. ?•: 

Q. No, Mr. Johnson. What I am talking about is 

489 the possibility of American developing some top-off 
freight by offering a lower rate on some specific 

commodities which are not now moving, and in order to do 
that you might or might not want to put in a deferred pro¬ 
vision in connection with the movement. I am here inter¬ 
ested in what the economic situation is in that respect. 

A. I understand you. 

1 think the only thing that I can say is, in our judgment, 
in analyzing this problem, we felt we could conduct the 
best deferred air freight experiment by making it avail¬ 
able on an all-commodity basis between pairs of cities. Its 
opportunity for growth and development, its opportunity 
for use by more shipment and the resulting benefit to all 
parties concerned appeared to be clear to us in that way, 
Mr. Cosson. 

Q. Now, I understand you to say you think this is a 
better way, but I don’t know as the problem here is 

490 one that remedies. Tt might be mutually exclusive. 

Is there any merit or potential in finding specific 
commodities for which specific commodity rates could be 
set up and get some additional business? 

A. Well, I think you could get some additional business 
with specific commodities. I think that the checks we have 
set in here to prevent diversion from normal air freight 
applv based on an all-commodity basis. I can think of very 
few commodities that today are not moving in air freight 
service. The only large group of commodities I can think 
of lie in the perishable field. On that basis. I can see a very 
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limited value to having a deferred rate on a specifie com¬ 
modity basis. 


Q. Mr. Johnson, what is your feeling with respect 

513 to Tiger’s proposal of, in effect, adding one more 
day to the deferred service from the times set out 

by American? 

A. Well, we designed these times in order to provide a 
two-day later service than normal air freight, in our judg¬ 
ment, that is adequate to guard against diversion. We be¬ 
lieve we could do a better job of penetrating the sur- 

514 face transportation market and developing new air 
freight business with these delayed delivery times 

than with one additional day added. 

Q. Your position is that you prefer your times? 

A. Yes. Based on our experience of delivery of our fully- 
rated freight and our analysis of the potential deferred air 
freight market. 




Q. Have you any position with respect to Tiger's 
515 suggestion in this proceeding that deferred air 
freight be limited to shipments of five tons or more? 

A. Yes, sir. 

Q. What is your position or comment with respect to that 
proposal ? 

A. In our judgment, that is an unreasonably high re¬ 
quirement. We think that a much better penetration of a 
market that we do not now carry could be made at the level 
and volume that we propose. 


Examiner Ruhlen: Does any other party have any 
584 direct presentation? 

Bureau counsel, Mr. Cosson, do you have a case? 
Mr. Cosson: We will call a witness for the purpose of 
sponsoring an exhibit, BC-1. 

Mr. Moyers: Can't we stipulate that, Mr. Examiner? 
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Mr. Cosson: I was just inquiring of Mr. Craig/? if the 
parties would. 

Mr. Craig: 1 would object to BC-1 being received because 
it is immaterial. 

5S5 Mr. Cosson: Do you wish to cross-examine on it? 

Mr. Craig: I object to its admission, first. 

Mr. Cosson: Mr. Examiner, the Form 41s have been stip¬ 
ulated into the record. Second, the exhibit is merely a com¬ 
pilation of the Forms 41. Third, although American is con¬ 
tending that the carriage of this freight should not be based 
on a fully-allocated cost basis, of which we are not neces¬ 
sarily disputing, that is an item upon which ultimate judg¬ 
ment will have to be made. And if there are aspects of the 
deferred freight—for example, if they have an overflow 
so that they might have to run additional flights, or for 
any other reason it was not completely acceptable as a 
conclusion that allocated costs should not be considered 
or known, then Exhibit BC-1 goes into the record for the 
purpose of merely setting out the costs of the carriers as 
they have been reported to the Board. 

Mr. Craig: This doesn't include all aircraft operated by 
these air carriers. 

Mr. Cosson: Just what it shows here on the DC-GA. 

Mr. Craig: Is this a cost allocation or from the Form 41 ? 

Mr. Cosson: It is from the Form 41. 

Mr. Craig: There is no cost allocation, here? 

Mr. Cosson: On the system indirect, here, which has been 
shown, and also the footnote for American, it is not 
5S(i necessarily strictly comparable. 

Mr. Craig: For that reason, then, 1 think it is 
immaterial. 

Examiner Bullion: I will overrule the objection. 

Mr. Craig: Then I wish to cross-examine on the exhibit. 
Mr. Examiner. 

Mr. Cosson: Will you take the stand, please. Mr. Harris? 

******* 

T. G. Harris was called as a witness for and on behalf 
of Bureau Counsel and, having been duly sworn, was ex¬ 
amined and testified as follows: 
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Direct Examination. 

By Mr. Cosson: 

Q. Will you state your name and position for the record, 
please, sir? 

A. My name is T. G. Harris, and T am Airport Examiner 
in the Commercial Rate Section of the Board. 

Mr. Cosson: Do counsel waive statement of the witness' 
qualifications ? 

Mr. Craig: I will. 

By Mr. Cosson: 

i _ 

587 Q. Mr. Harris, do von sponsor Exhibit BC-1 ? 

A. I do. 

Q. Did vou prepare this exhibit ? 

A. I did. 

Q. Is it true and correct to the best of your knowledge 
and belief? 

A. It is. 

Mr. Cosson: You may cross-examine. 

Examiner Ruhlen: Cross-examination, Mr. Craig. 

C ross-Examination. 

By Mr. Craig: 

Q. Would Footnote 2 be accurate if the word “strictly" 
were omitted from the second line? 

Mr. Meyers: I object to the question. 

Examiner Ruhlen: I will overrule the objection. 

The Witness: I believe it is proper to strike it. 

By Mr. Craig: 

Q. Are you aware that American, Flying Tiger and Slick 
also operate DC-4 aircraft ? 

A. I am. 

Q. Are you aware that Flying Tiger and Slick also oper¬ 
ate C-46 cargo aircraft? 

A. Yes, sir. 
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Did you make any comparisons of costs of such 

588 aircraft? 

A. Xo, I did not. 

(.,)• Arc you aware that the aircraft operated by Ameri¬ 
can, Flying Tigers and Slick each have a rated capacity 
of 32,000 pounds ? 

A. I am. 

o. Are you aware that Slick Airways reports its miles 
down on the basis of an estimated airways mileage, rather 
than the airline distance between points? 

A. I was not aware before the hearing. 

Q. Have you examined tin* transcript in the Air Freight 
Renewal Case, Docket 4770, to determine the method by 
which Flving Tigers- 

Mr. Corber: Would you speak up, please, I am sorry. 

Mr. Craig: Have you examined the transcript in the Air 
Freight Renewal Case, Docket 4770, to determine the 
method bv which Flving Tiger Lines and Slick Airwavs 
report the data on page 1 of your exhibit BC-1, to the 
Board ? 

A. J have not. 

Q. Am I correct, then, that you do not know whether 
American, Flying Tigers and Slick follow comparable re¬ 
porting practices for the items listed on page 1? 

A. T assume that the carriers followed the same pro¬ 
cedure. 

C'. You do not know ? 

589 A. That is correct. 

******* 


Mr. Cosson: We offer in evidence Exhibit BC-1. 
Examiner Ruhlen: Is there objection to receiving in 
evidence Exhibit BC-1? 

Mr. Craig: I object on the grounds before stated. 
Examiner Ruhlen: Objection is overruled and it will be 
received in evidence. 

******* 
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655 Exhibit FTL-A 

Testimony of Fred Benninger, 
Secretary-Treasurer, 

The Flying Tiger Line, Inc. 

Regarding 

American Airlines’ Petition to 
Modify Minimum Rate Order 

The Flying Tiger Line. Inc. is in substantial agreement 
with American Airlines in the presentation American Air¬ 
lines has made as to the necessity for an amendment to 
the Minimum Rate Order to allow incentive rates for de¬ 
ferred airfreight to be used as top-off airfreight. While we 
agree with American as to the problem that must be solved 
we do take exception to certain factors in the solution 
which American Airlines is proposing. As Mr. Walter II. 
Johnson, Vice President. Sales, of American Airlines has 
testified (Exhibit A-A) there is currently a large cargo 
capacity annually which is not being fully utilized by all 
carriers. A great proportion of American's unused capac¬ 
ity it claims is found in the storage compartments of its 
combination passenger planes. It is the judgment of The 
Flying Tiger Line. Inc., based upon 10 years of competition 
with the passenger carriers, that much of the unused capac¬ 
ity in the passenger aircraft is unusable for general air 
freight. However, it sees no reason why American Airlines 
and other passenger carriers should not be afforded every 
fair opportunity to use such unused capacity, if they can, 
provided that fair competitive rules of the game are main¬ 
tained and that the shipping public is protected. In addi¬ 
tion to the unused capacity in the passenger planes, all 
carriers operating cargo aircraft likewise have unused 
capacity in their cargo aircraft. The amount of such 

656 unused capacity varies with the season. And as Mr. 
Johnson has pointed out, the capacity also varies 

with the time of day in which all cargo aircraft are used. 
The great bulk of airfreight presently moves at night on 
all cargo aircraft. However, as the volume of airfreight 
traffic has increased utilization of all cargo planes likewise 
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has increased. This is being accomplished by more and 
more daytime flying. And it is true that there is more un¬ 
used capacity in daytime flying which must be filled. 

This problem of the airfreight industry is only in tin* 
beginning stages. As more and more aircraft are brought 
into service and utilization steps up, the amount of avail¬ 
able capacity will be very materially increased. American 
Airlines plans to put into service four DC-6AV in the com¬ 
ing year (Exh. AA-fl). Xot too long thereafter The Flying 
Tiger Line, Inc. will acquire 10 Lockheed 1040 II Super 
Constellation aircraft. These aircraft will replace its 
existing long range aircraft and will substantially increase 
the lift offered by The Flying Tiger Line. The other trans¬ 
continental carriers likewise are planning increased cargo 
operations so that the additional industry airfreight lift 
will be much higher than the unused capacity which Ameri¬ 
can Airlines indicates is presently available (Exh. AA-o). 

The Flying Tiger Line, and undoubtedly the other car¬ 
riers who are increasing their cargo capacity, anticipate 
that tbe regular first class service for airfreight will de¬ 
mand the bulk of the new lift. However, it is obvious that 
for a long promotional period there will be unused capacity 
in the new aircraft just as such unused capacity presently 
exists. As Mr. Johnson stales, “There presently is only 
one practical method for transforming this unused 
b")7 cargo capacity from waste space to a useful service. 

And that is to operate this unused lift for sale at a 
reduced promotional rate*' (Exh. AA-A p. 2), and. a< Mr. 
Johnson points out in his conclusion, there is no certain 
and absolute solution to the problem and experiment or 
experiments are essential (Exh. AA-A, p. S). While the 
Flying Tiger Line has proposed another solution in its 
application which is pending, it also sees substantial merit 
in the solution proposed by American. American’s solution 
is to offer reduced rates for a new and different type of 
property service. 

The Flying Tiger Line parts company with American 
Airlines only on the definition of some of the character¬ 
istics of the deferred airfreight service. Our difference 
with American is one of degree rather than of kind. 
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1. Period of Deferred Service. American proposes that 
service he approximately two days slower than regular air¬ 
freight. We think that two days is too short a period to 
separate the low rate deferred service from first class 
service. Airfreight, particularly in periods of high volume 
and poor weather, frequently does not travel with antici¬ 
pated speed. If deferred airfreight were to be available 
on the terms indicated by American there could well be a 
substantial diversion of freight which is presently moving 
as first class freight. Deferred airfreight will be attractive 
to the shipper as long as it is faster than surface competi¬ 
tion and no better service is required. On the long hauls 
that are here involved surface competition takes five days 

and generally more. American Airlines, in its Ex- 
(ioS hil.it AA-13 sets forth delivery time as quoted by 

various transportation media. The quotations are 
most optimistic and are for limited and expedited service. 
For example. American quotes a delivery time from New 
York to Los Angeles by Railway Express of four days. 
There i< such a schedule by Railway Express which is avail¬ 
able for only a very limited amount of traffic. In our com¬ 
petition over the past years with surface carriers of all 
kinds it is clear that in actual practice very little surface 
freight actually has a delivery time over the segments 
covered by American’s proposal of less than a week and 
certainly not less than five days. We, therefore, ask that 
the Board in defining airfreight provide that deferred air 
freight service be not less than four business days slower 
than regular airfreight for coast-to-coast movements and 
not less than three business days where Chicago is a termi¬ 
nal point. Sundays should not be counted in computing the 
four days so as to maintain the time differential between 
regular air freight and deferred airfreight that moves over 
a weekend. 

2. Tariffs. Tariffs should be designed to attract de¬ 
ferred airfreight in substantial volume. Such traffic would 
then be available to a carrier to maintain a high load factor 
on its equipment in the four day period the carrier would 
have to carry such freight. The rates proposed by Ameri¬ 
can for deferred airfreight are satisfactory, and in our 
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judgment as well as American’s, will generate the desired 
traffic. 

3. Specified Long Haul Segments. American proposes 
for its experiment that deferred airfreight initially be of¬ 
fered over certain long haul segments. To this The Flying 
Tiger Line has no objection, if American’s discrimination 

against San Francisco is removed. Chicago/San 
G59 Francisco and San Francisco/Chicago should be 
added to parallel the Los Angeles segments. The 
economic reasons set forth by American for its combination 
planes appear to be reasonable. The all cargo aircraft 
flying over the same segments also have unused capacity 
which can be most economically used in developing and 
testing deferred airfreight. 

4. Continuity Requirements. American Airlines pro¬ 
poses in its tariff to limit offer of service of deferred air¬ 
freight only to shippers who would undertake to ship air¬ 
freight on five consecutive days in approximately equal 
amounts each day. To this The Flying Tiger Line takes 
strenuous exception. Such a limitation is unreasonable and 
discriminatory. It penalizes the shipper: it has no reason¬ 
able applicability to the operation of cargo planes; it is a 
tailor-made limitation to suit American’s peculiar require¬ 
ments and what it conceives to be its limited and desired 
market for deferred airfreight. 

The purpose of deferred airfreight is “to achieve efficient 
utilization of unused space” and that is accomplished by 
“a steady flow of fill-up traffic.” (Exh. AA-A. p. 4.) 
American would impose upon the shipper the burden of 
small daily drops of deferred airfreight for its convenience. 
The shipper desiring to ship a large volume of airfreight 
is entitled to the economy of making a single delivery 
rather than to make costly daily deliveries. The air carrier 
who is adequately equipped to handle airfreight can itself 
operate most economically by having large volumes de¬ 
livered to the airport. The freight will then be available as 
top-off freight to keep its aircraft loaded to 100 c ; 
(160 capacity. 

There is no sound basis for differentiating be- 
tween regular shippers who can ship daily and regular 
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shippers whose production schedules are such that they 
have or can have periodic accumulations of freight which 
will be attracted to the air by deferred airfreight but which 
otherwise would move by surface transportation. As long 
as the minimum delivery period for deferred airfreight is 
not less than four business days cross country and three 
days to the interior, there is little chance of diversion of 
regular air cargo to the deferred airfreight basis. 


5. .1/ hiimum Weight Peguiremeut s. American Airlines 
proposes that deferred airfreight have a minimum of 500 
pounds Tier day and 2.500 pounds for a five day shipping 
period. This is a highly artificial limitation contrived by 
American Airlines in an attempt to generate a class of 
traffic which would be adapted only to a passenger plane’s 
handling and would restrict the development of deferred 
airfreight to a volume which could be handled convenientlv 


by passenger equipment. It is an attempt to exclude both 
the competitive cargo plane and the great number of ship¬ 
pers of deferred airfreight who can not adapt themselves 
to the limited services that American would like to offer. 


If American desires to take deferred airfreight from a 
shipper only in small drops to allocate a movement to its 
aircraft over a period of time it should be at liberty to do 
so. However, its competitors likewise should be entitled to 
receive economic volumes if deferred airfreight of anv 
si ■/.<' convenient to both shipper and adequately 
661 equipped carrier, (’ornpotitive carriers should be 
able to carry such freight on a space available basis 
to achieve the desired result and to furnish fair and equi¬ 
table airfreight service to all shippers. 


6. Minimum Size a ml Weight of Package. In its pro¬ 
posed tariff (Exhibit AA-1) American provides for a limi¬ 
tation in the size and weight ot the packages which it would 
accept in a deferred airfreight shipment. For American 
the maximum dimensions of any piece of a shipment would 
not exceed 24x36x45 inches and the maximum weight of any 
such piece would not exceed 100 pounds. If American pro¬ 
poses that this limitation be self imposed by it alone. Fly¬ 
ing Tigers has no objections. However, if American is 
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suggesting that such a limitation be imposed in the tariffs 
of all carriers, the proposal is preposterous. Such a limi¬ 
tation is unreasonable, unnecessary, discriminatory, un¬ 
economic and inequitable. 

The size and weight limitation proposed by American 
is nicely designed for the convenient handling of store 
merchandise in a passenger plane. It has no reasonable 
relationship to air freight or the means of handling air 
freight. Air freight normally does not break down into 
such neat little packages. In its Exhibit AA-1G American 
lists commodities which are possible candidates for de¬ 
ferred air freight. Some of these commodities could move 
in packages of the size and weight American would pre¬ 
scribe. Others conceivably could be repackaged by shippers 
at substantial expense to fit American's proposed limita¬ 
tions. The great bulk of the listed products are inherently 
larger or heavier than the specifications of American. 

Some aircraft parts would fit American's neat 
(562 little pattern; most would not. What basis is there 
for discriminating between shippers of aircraft parts 
in terms of size and weight ? The same is true of electrical 
equipment, machine parts, advertising materials hardware, 
electronic equipment, toys, film and photographic equip¬ 
ment, printed matter, paper products, and display ma¬ 
terials. 

Conceivably pharmaceuticals, drugs, wearing apparel, 
“mixed commodities,’' greeting cards, biologicals, shoes, 
dry goods, sports wear, and foot wear, could be repackaged 
at a great expense by shippers to make little packages out 
of big ones, in cases where the shippers normally do not 
ship in packages of the size and weight stipulated by 
American. There is no good reason why shippers should 
be put to such expense. And from the point of view of the 
operator of the cargo plane it is more economic to handle 
the larger packages. 

There are other commodities listed by American which 
are just too big to meet American's limitations; commodi¬ 
ties such as radios, televisions, air conditioners, and many, 
many items of ‘‘mixed commodities’' would fit in this cate¬ 
gory. 

o » 
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If the air carriers are to generate the substantial volume 
of deferred air freight which American has demonstrated 
is essential, there must be no artificially contrived limi¬ 
tations on the size, weight, and flow of air freight ship¬ 
ments. Flying Tigers recognizes that there is a serious 
problem of enforcement involved. There will be 
663 pressures by some shippers to get first class service 
at deferred rates. At times a carrier may be tempted 
because of operating conditions to solicit first class freight 
to l)e carried under the guise of deferred air freight. This 
is an evil which should be carefully policed. However, if 
the rules require that deferred air freight be at least four 
business tlavs slower than regular air freight cross countrv 
and three da vs for the interior, the likelihood of diversion 
is minimized. 

The danger can be further avoided by prescribing a mini¬ 
mum volume for deferred airfreight. Such a minimum 
should be 10,000 pounds. This will protect the first class 
traffic from diversion. The present maximum weight break 
in airfreight tariffs is 10,000 pounds. Pressure from un¬ 
scrupulous shippers to obtain first class service at deferred 
rates would be prevented by a 10,000 pound limitation. 
With such a limitation the deferred service could be readily 
policed. 


* 
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Exhibit No. A A- A 

Testimony of Walter H. Johnson, Jr. 

Vice President - Sales 
American Airlines, Inc. 

Periodic fluctuations in traffic volume have created 
chronic problems in the airline industry. These fluctua¬ 
tions—seasonal, weekly, even daily—have impeded the 
most efficient utilization of the resources of the industry 
and. at the same time, have prevented maximum utilization 
by tin* public of air transportation. 

In passenger transportation, the airlines have instituted 


several devices to offset these periodic fluctuations by tin* 
introduction of reduced-fare transportation designed to 
even out the traffic flow. Such devices have permitted the 
airlines to obtain more efficient utilization of their re¬ 
sources and at tin* same time have served to broaden the 
availability of air transportation to the general public. 
They include special excursion fares to offset seasonal 
fluctuations, the family fare plan to offset weekly fluctua¬ 
tions, and night coach fares and the family fare plan 
again to offset daily fluctuations. 

In air freight transportation, however, the problem of 
traffic fluctuation and the resulting economic waste has not 
been licked. Historically, airfreight has been characterized 
by two types of traffic variation: One is daily, with traffic 
peaking at night. The other is the directional imbalance 
existing between some points. Only the latter has been met 
with anv degree of success: through reduced directional 
rates between specific points. 

As is shown by the exhibits sponsored by Mr. Wire, the 
domestic trunklines produce over (>00,000,000 ton-miles of 
cargo capacity annually which is not sold. This is between 
two and three times the amount of airfreight actually car¬ 
ried and represents pure economic waste, potential trans¬ 
portation service which neither benefits the general public 
nor the air carriers. 

Most of this vast lift is concentrated in the day- 
071 light hours. On the American route segments in¬ 
volved in the proposed deferred airfreight experi¬ 
ment, for example, the freight-carrying capacity between 
the hours of 0 A.M. and 6 P.M. is equal to the capacity dur¬ 
ing the twelve night hours, but almost three times as much 
freight is carried at night as during the day. While Ameri¬ 
can is utilizing about three-fourths of its airfreight lift 
between the hours of (> P.M. and (i A.M. on these segments, 
it is utilizing onlv about one-fourth of the davtime lift. 

Every attempt has been made to correct this situation, 
through sales campaigns, special pick-up and delivery serv¬ 
ice, and through cooperative arrangements with both the 
Post Office Department and R. E. A. These efforts have 
helped; but they have far from solved the problem. 




Tr. 672 


64 


There presently is only one practical method for trans¬ 
forming- this unused cargo capacity from waste space to a 
useful service. And that is to offer this unused lift for sale 
at a reduced, 'promotional rate. A reduced daytime air¬ 
freight rate must be rejected because the absence of any 
substantial difference in service would make such a rate 
injurious to existing airfreight revenue and might simply 
transfer the peak from night to day. The best solution is 
to offer at reduced rates a new and different type of prop¬ 
erty service—“deferred air-freight,”—specifically designed 
to utilize the unused lift. 

The essential characteristics of a deferred airfreight 
service are: 

(1) service approximately two days slower than regular 
airfreight but faster than surface competition; 

(2) tariff rules designed to attract relatively even daily 
Hows of package-type traffic which can be handled conve¬ 
niently and economically on a space available basis. 

(*>) rates which are competitive with the types of 
672 surface transportation in which this type of package 
business presently moves. 

Initially, deferred airfreight is to be offered on an ex¬ 
perimental basis over certain longhaul segments, set forth 
in the tariff, where American presently has a substantial 
amount of unused cargo capacity on through flights. Dur¬ 
ing the month of October, 1955, a peak freight traffic month, 
there were 107,000 pounds of unused cargo bin capacity per 
day on these segments, eliminating duplication—or about 
44,000,000 ton-miles of available but unused cargo lift per 
year which would be available for this experiment. 

We make no pretense of being sure that a service with 
these characteristics will be certain to solve the problem we 
have indicated, but it does seem that there is a reasonable 
chance that it will do so and therefore we desire to try it 
out on an experimental basis over segments where there 
is a fair chance of testing its success. One important fea¬ 
ture of the segments selected for this experiment is the 
presence thereon of a substantial number of through plane 
and nonstop schedules with substantial unused cargo capac- 
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ity. Sucli schedules avoid the likelihood of having to off¬ 
load the deferred traflie en route, once it has been loaded 
at the origination point. This will facilitate programing 
the movement of the deferred trallic so as to assure an even 
flow, where space is available, and to reduce handling to a 
minimum. Especially in the experimental stage, this con¬ 
sideration is of very great importance. 

There are a few features of American’s deferred air¬ 
freight proposal, questioned by some parties to this case, 
which 1 would like to explain in some detail: 

1. Continuity requirements. The deferred air- 
675 freight proposal includes the requirement that any 
property shipped in this service be so tendered as to 
assure a consistent How over a period of live consecutive 
days. Some parties have questioned this feature as being 
unreasonably discriminatory against irregular shippers. 

It is American’s studied judgment that this requirement 
of continuitv is essential to the effective working of de- 
ferred airfreight. It is necessary to achieve efficient utiliza¬ 
tion of unused space that there be a steady flow of fill-up 
traffic. This can best be supplied by the regular shipper. 
Without such a requirement, the intermittent shipper could 
clog the pipeline for days, scaring away the daily shipper 
who no longer would be able to obtain faster service from 
deferred airfreight than by ordinary surface transporta¬ 
tion. By the time the freight of the intermittent shipper 
had been worked off, American would have lost, because of 
the unreliability of its service, the business of the regular 
shipper upon whom success of the experiment depends. 

For deferred airfreight, it is more economical to handle 
the regular daily shipments than intermittent and highly 
fluctuating loads. The knowledge of continuity by shippers 
utilizing this service permits a maximum of preplanning 
in order to obtain more efficient utilization of space and 
personnel. The warehousing requirements at point of ori¬ 
gin are reduced; for instead of having to warehouse sub¬ 
stantial backlogs of deferred airfreight in order to obtain 
fill-up traffic, American can rely on the continuous feeding 
of traffic from shippers. 
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Also of importance is the fact that this requirement of 
continuity helps eliminate any problem of diversion from 
regular air cargo which might otherwise exist. It eliminates 
any inducement for most airfreight shippers to divert to 
deferred airfreight on rate considerations as well as 
674 on service considerations. And, as for the shippers 
presently utilizing regular air-freight on a daily 
basis, the difference in speed alone is sufficient to bar diver¬ 
sion. For, the mere fact that they ship by airfreight daily, 
instead of accumulating freight to benefit from greater 
quantity discounts provided by volume rates, demonstrates 
that the speed advantages of regular airfreight are of 
utmost concern to these shippers. 

2. Minimum weight requirements. American’s deferred 
airfreight has a minimum of 500 pounds per day and 2500 
pounds for the five-day shipping period. (By reason of the 
continuity requirement, the daily minimum for any ship¬ 
ment increases as the weight of the total shipment in¬ 
creases.) There is nothing sacred about 500/2500 pounds 
as the precise minimum for deferred airfreight—it could 
be slightly lower or slightly higher—but American believes 
that a minimum substantially higher than regular airfreight 
is necessary for the proposed new service. 

Minimum rates are a common feature for regular air- 
freight. They exist for general commodity rates, various 
specific commodity rates, for volume rate reductions, for 
the all-cargo carriers’ “demand service,” for pick-up and 
delivery service, etc. Essentially, such minimums reflect the 
fact that there are certain operations involved with any 
shipment—pick-up calls, preparing airbills and invoices, 
billing, etc.—which do not vary with the size of any ship¬ 
ment : and, accordingly, that for any rate level and service 
there is a point on the weight scale below which the rate 
no longer is commensurate with the service provided. Tak¬ 
ing into account both the service characteristics of deferred 
airfreight and the proposed rate level, it is American’s 
judgment that a weekly minimum of about 2500 pounds 
from one consignor to one consignee is necessary to justify 
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the rate reduction. And to assist the smooth func- 

675 tioning of tlie service, reduce warehousing, and fa¬ 
cilitate handling of the traflie, this minimum is ex¬ 
tended to 500 pounds per day. 

Aside from the necessity of a 500 pound daily minimum 
to justify the reduced rate, such a minimum also serves to 
reduce the possibilities of diversion. As will he shown in 
the exhibits sponsored by Mr. Wire, most airfreight ship¬ 
ments and almost half of all airfreight by weight in Ameri¬ 
can’s service represent shipments weighing Jess than 500 
pounds. 

3. Dicersiun. American foresees no problem of diversion 
from air express or existing airfreight service. Deferred 
airfreight is so designed as to be a new type of service 
appealing to a type of traffic not presently using any air 
cargo service. The service is slower with a guaranteed time 
lag between regular airfreight and deferred freight of 
about two days: even in periods of relative scarcity of lift 
due to weather, mechanical failure, or pre-holiday peaks, 
when regular freight may be delayed, deferred airfreight 
will receive slower service due to the fact that it will be 
carried only on a space available basis. 

Other safeguards against diversion are provided by the 
daily and weekly weight minimums and by the requirement 
of relatively even loads over a five-day period. 

If deferred airfreight has any effect upon the regular 
airfreight market, in our judgment it will be to expand 
existing airfreight traffic. For deferred airfreight will offer 
one more tool for educating the reluctant shipper to the 
advantages of air transportation. By switching from parcel 
post or rail express to deferred air freight, a shipper will 
be able to learn from actual experience the economic advan¬ 
tages of air transportation and later more readily take the 
full step to first class airfreight or even air express 

676 service so as to obtain the full benefit of the speed 
advantages of air transportation. It provides a sen¬ 
sible transition step for the non-air freight shipper. 

4. Hates. The charge is also made that the proposed rates 
are unreasonably low and noncompensatory. 
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Deferred airfreight is designed to provide fill-up traffic 
that can be handled with the greatest convenience. There is 
virtually no new expense involved. American will not fly 
one more plane mile, does not contemplate hiring additional 
employees. As Mr. Wire will show in more detail, the ex¬ 
penses that will be incurred in deferred airfreight are 
negligible. 

The Board in the past has approved 40 °/c reductions be¬ 
low the minimum rate level for a similar type of unused 
capacity problem arising from the directional imbalance of 
airfreight. This principle was used as the point of depar¬ 
ture in constructing the westbound rates. Recognizing fur¬ 
ther, however, that deferred rates should be no higher than 
the lowot rates for regular airfreight, further reductions 
were made on the eastbound rates so as to maintain a dif¬ 
ferential between the rates for the new and the present air¬ 
freight service. The resulting difference in deferred air¬ 
freight between westbound and eastbound rates is com¬ 
parable to that prevailing today for regular airfreight. 
Rates between Chicago and the West Coast were estab¬ 
lished at slightly higher levels than transcontinental move¬ 
ments per ton-mile in accord with the prevailing practice 
in surface transportation. 

The resulting rates for deferred airfreight lie between 
the level prevailing for first class rail express and surface 
parcel post on the one hand and first class LTL and LCL 
on the other. Such rates, it is believed, will maximize de¬ 
ferred airfreight’s contribution to joint and over- 
677 head expenses and the company’s operating profit. 

Conclusion 

It is hoped that deferred airfreight will be able to gen¬ 
erate some new traffic, as has been the case for regular air¬ 
freight. Beyond this, however, there exists a present move¬ 
ment of package business now handled by surface carriers 
that is many times the present volume of airfreight. Data 
is unavailable as to the precise volume of this surface busi¬ 
ness which is available to this service. Nevertheless, our 
contacts with shippers assure us that the service and rate 
characteristics of deferred airfreight will make possible 
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the attraction of package type traffic from such services of 
surface parcel post, railway express, truck LTL, rail LCL 
and surface forwarders. 

I cannot stress too strongly the experimental nature of 
deferred airfreight. AYe can set forth to interested parties 
and the Board the blueprints of the plan and set forth our 
present expectations; but American’s proposal necessarily 
is tentative and flexible. Actual experience may dictate 
presently unforeseen changes in the governing rules. Up¬ 
ward or downward changes in the rates may prove desir¬ 
able. For this reason American has asked the Board to 
establish a definition of deferred airfreight and to except 
this service entirely from the Minimum Kate Order. 

* * * * # * # 

678 Exhibit Xo. A A 1 

American Airlines, Inc. 

Proposed Local Airport To Airport 
Deferred General Commodity Rates 
And 

Rules And Regulations Applicable To Deferred Airfreight 

Rule Xo. 5 

Governing Rules and Regulations 
Governed by: 

(a) Official Airfreight Rules Tariff Xo. 1-A, C.A.B. Xo. 
13, Emery F. Johnson, Agent, except as otherwise provided 
for herein. 

(b) Official Air Transport Restricted Articles Tariff Xo. 
6-A, C.A.B. Xo. 14, Emery F. Johnson, Agent. 

Rule No. 10 

Exceptions to Governing Rules and Regulations 

The following rules published in Offieial Airfreight Rules 
Tariff Xo. 1-A, C.A.B. Xo. 13, Emery F. Johnson, Agent 
are not applicable to shipments moving under the rates 
named in this tariff. 
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Pule Nos. 

Descriptioyi of Rule 

1.1(h) 

Definition of a Shipment 

1.5 

Computation of Days 

4.4 

(’harges on Mixed Shipments 

6.2 

Storage 

6.4 

Stopping-in-Transit 

6.5 

Assembly and Distribution Service 

Definitions 

Rule No. 15 


(a) Shipment —A shipment shall consist of five parts 
from one shipper to one consignee at one destination over 
a period of live consecutive days. One part of a shipment 
must he tendered to the carrier each day of the period. 
EXCEPTION: When a holiday (as defined in paragraph 
(e) below) falls on one of the days of a five day period, a 
shipment shall consist of four parts over a period of four 
consecutive days, excluding the holiday. 

(b) Part —A part of a shipment shall consist of 
679 one package, piece, or bundle, or two or more pack¬ 
ages, pieces, or bundles accepted by the carrier as a 
group or unit. 

(c) Holiday —The following days will be considered as 
holidays: 

New Year’s Day Labor Day 

Washington’s Birthday Thanksgiving Day 

Memorial Day Christmas Day 

Independence Day 

provided, the shipper notifies the carrier at least 24 hours 
prior to the above holidays that no part will be tendered 
on such a holiday. 

(d) Delivered —Shall mean delivery at the airport of the 
destination city to: 

1. the consignee or his agent; or 

2. American Airlines, Inc. pick-up and delivery agent. 

Rule No. 20 

Computation of Days 

In computing time in days, full calendar days will be 
used and Sundays will be included. 
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Rule Xo. 25 


Application of Tariff 

(a) This tariff contains rules, regulations and airport to 
airport deferred general commodity rates and charges ap¬ 
plicable to shipments conforming to the requirements out¬ 
lined herein. 

(1)) For points at which pick-up. delivery and city ter¬ 
minal services are available and rules, regulations and 
charges applicable thereto, see Agent Emery F. Johnson’s 
Official Airfreight Pick-Up and Delivery Tariff Xo. 
680 3-A, O.A.B. Xo. 15, and Official Airfreight Pick-Up 

and Delivery Tariff Xo. 4, O.A.B. Xo. 1 ; >, supple¬ 
ments or revised pages thereto or reissues thereof. 

Rule Xo. 30 


Shipments Not Acceptable 

In addition to the shipments not acceptable under Rule 
2.5 of Official Airfreight Rules Tariff Xo. 1-A, O.A.B. Xo. 
13. Emery F. Johnson, Agent, shipments consisting of the 
following will also not be acceptable: 


Human Remains 
Live Animals 
Perishables 

Valuable Property includ¬ 
ing : 

Art Works 
Uoins (Copper, Gold 
or Silver) 

Paper Ourrency 
Dore Bullion 
Gold Bullion 
Cyanides, Dust, Sul¬ 
phides or other un¬ 
coined gold 
Jewelry, other than 
Costume Jewelry 


Valuable Property includ¬ 
ing: 

Xegotiable Securities 

Platinum 

Precious Stones (cut or 
uncut) 

Radium or Radioactive 
Material 

Silver Bullion, Concen¬ 
trates 

Cyanides, Precipitates 

Sulphides or other un¬ 
coined Silver 

Wearing Apparel on 
racks or hangers 
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Rule No. 35 

Notation on Airbill 

In order to move shipments under the rates named in this 
tariff the shipper must indicate on airbill or other shipping 
instructions that the shipment is to move subject to the 
conditions and rates named in this tariff and also show the 
}>articular period beginning with the first part of a ship¬ 
ment. Parts of a shipment received after the first part of 
the shipment which are to be moved in the same period 
must be clearly identified as to the particular period in¬ 
volved. 

GS1 Rule No. 40 

Minimum and Maximum Weights of Shipments and Parts 
Thereof 

(a) The minimum weight per shipment is: 

1. 2000 lbs. for a 4-day shipment 

2. 2500 lbs. for a 5-day shipment. 

(b) Parts of shipments are subject to the daily minimum 
and maximum weights shown below: 

Weight In Pounds 

5-Day Shipment 4-Dav Shipment 


Column I Column 2 Column 3 Column 1 Column 2 Column 3 

When the total When the total 

weight of the weight of the 

shipment is shipment is 

-Minimum Maximum -Minimum Maximum 



But not 

Weight 

Weight 


But not 

Weight 

Weight 

Over 

exceeding 

Per Day 

Per Day 

Over 

exceeding 

Per Day 

Per Day 


2.500 

500 

62.5 


2,000 

500 

625 

2,500 

3,000 

.500 

7.50 

2.000 

2..500 

500 

750 

3,000 

3,500 

525 

87.5 

2.500 

3. (XX) 

525 

S75 

3,500 

4,000 

600 

1.000 

3.000 

3.500 

600 

1.000 

4,000 

4.500 

675 

1,12.5 

3.500 

4.000 

675 

1.125 

4,500 

5,000 

750 

1.250 

4.000 

4.500 

750 

1 .250 

5,000 

6.000 

900 

1.500 

4.500 

5.000 

900 

1 .500 

6,000 

7,(XX) 

1.050 

1.750 

5.000 

6.000 

1.050 

1.7.50 

7,000 

8.000 

1.200 

2.000 

6.000 

7,000 

1.200 

2.000 

8,000 

9,000 

1,3.50 

2,250 

7.000 

8.000 

1,3.50 

2,250 

9,000 

10.000 

1 ,.500 

2.500 

8.000 

9,000 

1.500 

2.500 

See 

See 



9.000 

10.000 

1.650 

2.750 

Note 

Note 



See 

See 







Note 

Note 
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Note: For shipments weighing over 10,000 lbs. the mini¬ 
mum and maximum weight per day will be arrived at as 
follows: 

For the next 1,000 lbs. the weight shown in Column 2 for 
10.000 lbs. will be increased by 150 lbs. and the weight in 
Column 2 for 10,000 lbs. will be increased by 250 lbs. and 
the resulting figures in turn will be increased bv 150 lbs. 
and 250 lbs. respectively for each additional 1,000 lbs. 

(582 Rule No. 45 

Penalty Charges for Not Meeting the Weight Requirements 
o f Rule 40 

(a) When a shipper delivers less than the minimum 
weight per day shown in Column 2 of the table shown in 
Rule 40 for the corresponding minimum weight per ship¬ 
ment, charges will be assessed on the weight shown in Col¬ 
umn 2. 

(b) When a shipper delivers more than the maximum 
weight shown in Column 3 of the table shown in Rule 40, 
charges will be assessed on such excess weight at the rates 
shown below: 


Between And ] 

Oh ion go, Ill.Los Angeles, Cal. 

Los Angeles, Cal.Xew York, X. Y. 

I^os Angeles, Cal.Washington, D. C. 

Xew York, X. Y.San Francisco, Cal. 

San Francisco, Cal.Washington, D. C. 


Rates Per 100 Pounds 
$17.75 
24.55 
23.00 
25.75 
24.45 


Rule No. 50 


Maximum Weight and Maximum Dimensions of Pieces of 
Shipments 

(a) The maximum weight of any piece of a shipment 
shall not exceed 100 pounds. 

(b) The maximum dimensions of any piece of a ship¬ 
ment shall not exceed 24 bv 36 bv 45 inches. 


I 
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683 Rule Xo. 55 

Minimum Delivery Periods 

(a) Parts of the shipment moving under the rates pro¬ 
vided for in this tariff will not he delivered prior to the time 
specified in Column '1 below when such parts arc received 
by the carrier prior to the period provided for in Column 
1 below: 

Applicable From: 

Chicago to Los Angeles 
Los Angeles to Chicago 
New York to Los Angeles 
Xew York to San Francisco 
Washington to Los Angeles 
Washington to San Francisco 


Column 1 

Parts of a shipment received 
at origin airport prior to 
11:59 PAL of the day named 
below: 

Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

Saturday 

Sunday 


Column 2 

Such parts will not be de¬ 
livered at the airport of the 
destination city sooner than 
5:00 PAL of the day named 
below: 

Wednesday 

Thursday 

Friday 

Saturday 

Sunday 

Monday 

Tuesday 


684 Applicable From: 

Los Angeles to Xew York 
Los Angeles to Washington 
San Francisco to Xew York 
San Francisco to Washington 
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Column 1 

Parts of a shipment received 
at origin airport prior to 
11:59 P.M. of the day named 
he low: 

Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

Saturday 

Sunday 


Column 2 

Such parts will not be de¬ 
livered at the airport of the 
destination city sooner than 
5:00 P.M. of the day named 
below: 

Thursday 

Friday 

Saturday 

Sunday 

Monday 

Tuesday 

Wednesday 


(b) The time periods specified above are minimum 
time periods and the carrier shall not be held liable for 
failure to complete transportation of the shipments within 
the specified time periods. 

Rule No. 60 

Storage 

(a) Parts of the shipment will be held by the carrier 
without charge for 24 hours after arrival and tender of 
delivery at destination, or notification of arrival, which¬ 
ever is applicable. Such 24 hour period will be computed 
from the first 8:00 A.M. after tender of delivery, or notifi¬ 
cation of arrival. 

(b) After the expiration of such free time, the carrier 
will, if practicable, continue to hold such part of a ship¬ 
ment as agent for the shipper and consignee, subject to a 
charge of 25 cents per day per 100 lbs. or any fraction there¬ 
of. or if such continued holding is not practicable, 

085 carrier as such agent, will place the part of a ship¬ 
ment in a public warehouse subject to a lien for all 
transportation, storage, delivery, warehousing and other 
charges, including handling charges of 25 cents per 100 
pounds or any fraction thereof, minimum charge of 50 
cents per shipment. 

(<*) When a part of a shipment is held by the carrier, 
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the carrier's liability shall be reduced to that of a ware¬ 
houseman. and when the part of a shipment is placed in a 
public warehouse, carrier’s liability for the part of a ship¬ 
ment shall terminate. 

(d) Outbound parts of shipments delivered to the car¬ 
rier's premises, which are not acceptable for any reason, 
will be subject to storage charges as proscribed in this Rub 4 
(without any free time) from the first business day after 
the delivery until such shipment is made* acceptable for 
carriage or removed. 

(e) The provisions of Rule JJ> (carrier’s lien) (of Offi¬ 
cial Airfreight Rules Tariff Xo. 1-A, C.A.B. Xo. 13 issued 
by Agent Emery F. Johnson) shall apply to all shipments 
which are stored pursuant to this Rule. 

Section I. Deferred General Commodity Rates (See Rule Xos. 40 and 45) 


From To Rates Per 100 Pounds 

Chicago, III.Los Angeles, Cal. $13.00 

Los Angeles, Cal.Chicago, Ill. 10.00 

Los Angeles, ('a 1.New York, X. Y. 12.00 

Los Angeles, Cal.Washington, I). C. 11.00 

New York, X. Y.Los Angeles. Cal. 15.00 

New York, X. Y.San Francisco, Cal. 15.50 

San Francisco, Cal.. .New York, X. Y. 12.50 

San Francisco. Cal.Washington, D. C. 11.50 

Washington, D. C.Los Angeles, Cal. 14.00 

Washington, D. C.San Francisco, Cal. 14.50 

“**#### 
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Exhibit Xo. AA 13 


Delivery Times Quoted By Various Transportation Media 



Chicago 

X umber of Days 
Washington Washington 

New York 

New York 


To 

To 

To 

To 

To 


Los Angeles 

Los Angeles 

San Francisco 

Los Angeles San Francisco 

Air Express. 

1 

1 

1 

1 

1 

Air Freight. 

1 

1 

2* 

2* 

2* 

Deferred Air Freight. 

«> 

3 

3 

3 

3 

Railwav Express. . . . 

• » 

• > 

5 

5 

4 

4 

Parcel Post. 

3 

5 

5 

6 

6 

Surface Forwarder... 

4-5 

8 

8 

4 

4 

Truck-LTL. 

5-S 

S-ll 

S-ll 

7-10 

7 10 

Rail-LCL. 

5-6 

11 24 

11-24 

10-23 

10-23 


Los Angeles 

Los Angeles San Francisco 

Los Angeles : 

San Francisco 


To 

To 

To 

To 

To 


Chicago 

Washington 

Washington 

New York 

New York 

Air Express. 

I 

1 

1 

1 

1 

Air Freight. 

1 

1 

2 

2* 

2* 

Deferred Air Freight. 

3 

4 

4 

4 

4 

Railway Express. . . . 

3 

5 

5 

4 

4 

Parcel Post. 

3 

5 

5 

6 

6 

Surface Forwarder.. . 

4-5 

8 

8 

4 

4 

Truck-LTL. 

5-8 

S-l 1 

S-ll 

7-10 

7-10 

Rail-LCL. 

5-6 

11-24 

11-24 

10-23 

10 23 


* Available first day at the airport or, in some cases, will be delivered first day (see Inhib¬ 
it Xo. AA 12). 

Source: American Airlines, Inc. Company Records. 

Pennsylvania Railroad Co. 

New York Central Railroad Co. 

Santa Fe Railway. 

Denver-Chicago Trucking Co. 

National Carloading Co. 

Railway Express Agency. 


• •••••« 













Tr. 725 


80 


725 

Exhibit Xo. AA 15 

American's Deferred Airfreight Experiment 
Can Be Conducted With Practicallg Xo Additional Expense 

The expenses that will be required for deferred air¬ 
freight that American presently contemplates for the first 


year of operation are: 

Pallet racks. $ 500 

Publication and Circulation of tariff .... 100 

Promotion . 2,000 

Airbills, postage, etc. 200 

Allowance for contingencies. 50,000 


$52,800 

If 50% of the unused capacity is utilized, the service 
would yield about $2,400,000, virtually all of which would 
contribute to existing joint and overhead costs and earn¬ 
ings. 
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h 


♦ 
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761 Exhibit No. BC-1 


Dec. G, 1955 

DC-GA Air Freight Ton-Mile Cost and Revenue Data 
12 Months Ended June 30, 1955 


Item 


Flving 


American 

Tiger 

Slick 

DC-GA Operating data: 

Available pavload capacitv (tons). 

... 13.10 

15.62 

15.05 

Tonnage load factor ( c ' t ) . 

. .. 73.02 

71. G6 

75.9S 

Average daily aircraft utilization (hours). . . 

G:13 

9:50 

S:50 

Cost per Available Ton Mile-Cents: 

Direct Aircraft Expcnses-DC-GA: 

Flving. 

4.40 

4.12 

4.13 

Maintenance. 

1.70 

1.31 

1.50 

Depreciation. 

2.06 

1.32 

1.35 

Total Direct. 

... S.16 

G. 75 

G.98 

Indirect Expense-Total Domestic 1 . 

... 11.94 5 

G. IS 

G.57 

Total cost per avail, ton mi. 

... 20 10 

12.93 

13.55 

Cost per Revenue Ton Mile-Cents: 

A. Actual Experience 

Tonnage load factor. 

. . . 73.02 

71 GO 

75.98 

Aircraft utilization. 

0:13 

9:50 

8:50 

Direct DC-GA expense 

Flying. 

G 02 

5.74 

5.44 

Maintenance. 

. .. 2.33 

1 .S3 

1.98 

Depreciation. 

2. S3 

1 .SO 

1.77 

Total Direct. 

. . . 11. IS 

9.43 

9 19 

Indirect expense 1 . 

. .. 19.75 2 * * 

8.39 

9.03 

Total cost per rev. ton mi. 

. .. 30.93 

17.82 

IS. 22 

II. At Higher Load Factor and Utilization: 

Assumed tonnage load factor. 

... S5.00 

So. 00 

85.00 

Assumed aircraft utilization. 

.. . 12:00 

12:00 

12:00 

Direct DC-GA expense: 

Flving. 

5. IS 

4.S4 

4. SO. 

Maintenance. 

2.00 

1.54 

1.77 

Depreciation. 

1.25 

1. 2S 

1.18 

Total Direct. 

S. 43 

7. GG 

7.81 

Indirect expense 1 . 

. .. 14.05 2 

7.27 

4 . 7:> 

Total cost per rev. ton mi. 

... 22.4S 

14.93 

15.54 

Actual Yield per Revenue Ton Mile. 

. .. 22.01 

1G.40 

14.93 


1 Passenger service expenses are excluded. 

2 American’s indirect costs, reflecting primarily a passenger operation, are not 
strictly comparable. To illustrate, American's ticket and reservations personnel 
salary expense (included under Traffic and Sales) amounted to 2.07 cents per 
revenue ton mile, while no such expense was incurred in the all-cargo operations 
of Flying Tiger and Slick. 

Note: It is assumed in this analysis that indirect expenses are geared to the 
capacity offered (available ton miles) and do not increase appreciably with an 
increase in load factor. 

Source: Form 41 Reports. 

• • • • • • • 
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brief of bureau counsel to the board 

January 4, 195G 
I. Xature of the Case 

This is a proceeding to determine whether the Board’s 
minimum rate orders should be amended so as to exempt 
therefrom rates and charges for a proposed deferred air 
freight service. The issues are whether such proposed de¬ 
ferred air freight service, and the charges and conditions 
applicable thereto, are just and reasonable, and whether 
they are unjustly discriminatory or unduly preferential or 
prejudicial. 


II. Statement of the Case 

American Airlines, Inc. (American) has petitioned the 
Board to amend its minimum rate orders previously en¬ 
tered herein 1 so as to exempt therefrom freight carried in 
a deferred air freight service, hereinafter referred 
793 to as deferred service. American defines its deferred 
service as a service wherein freight will be carried 
on a space available basis after accommodation of all other 
revenue traffic, such freight not to be released at destina- 

1 The Board on June 2, 1948, by Order No. E-1039, 9 CAB 340, Docket 
1705 et al, prescribed lawful minimum rates for the transportation of 
property by air (except for property carried in the air express service) 
of 16 cents for the first one thousand ton miles and 13 cents for each 
additional ton mile. The Board provided therein that the proceedin'? 
be held open for any party in interest to petition for modification of the 
minimum rates. Subsequent thereto, the Board by Order No. E-4048, 
dated April 10, 1950, 11 CAB 228, modified the minimum rate order to 
authorize lower directional rates in an east and northbound direction 
except for certain commodities which were then moving in an easterly 
direction. By Order No. E-7735, dated September 21, 1953, the Board 
increased the minimum rates to 20 cents per ton mile for the first one 
thousand ton miles in any one shipment and 1614 cents for each addi¬ 
tional thousand ton miles and provided for proportional increases in the 
directional rates. Various petitions have been filed and supplemental 
orders entered herein, the last Opinion and 12th Supplemental Order 
No. E-913S was entered April 27, 1955. 


tIon before 3:00 p.m. of the third day after date of tender 
for east bound traffic moving in excess of 2100 miles and 
5:00 p.m. of the second day after date of tender for all 
other traffic. American includes in its definition a provision 
that freight intended for deferred service must be tendered 
daily for a period of not less than five nor more than seven 
days in a pattern of day-to-day regularity in weight.- It 
is American's intention’* that a shipment would qualify for 
deferred service upon the tender of the first days' freight 
and designation by the shipper for deferred service, and if 
the remaining tenders were not made the shipper would 
be charged for the minimum days and weight necessary to 
qualify for deferred air freight service. By exempting 
deferred air freight service from the Board's minimum 
rate orders, there would be no minimums applicable to 
deferred air freight service. 

In addition to requesting amendment to the minimum 
rate order to exempt such deferred air freight therefrom, 
American has requested that its proposed deferred air 
freight tariff provisions, through which it would implement 
deferred air freight service, be approved. Tims, the terms 
and conditions included within the definition of deferred 
service would, if approved, be mandatory upon all car¬ 
riers: while the remaining terms, conditions and 
704 rates contained in American's proposed tariff would, 
under American's request, be found lawful, and 
would be optional as to other carriers who might desire to 
offer deferred service. 

American's proposed tariff provides that a shipment 
shall consist of five parts from one shipper from one origi¬ 
nation point to one consignee at one destination over a 
period of five consecutive days. The tariff establishes the 
minimum weight of a “shipment” at 2500 pounds for a 

- American amended its petition during the hearing to include the 
requirement of space availability and of regularity of weight in the 
definition of deferred service. (Tr. Page 333) 

:: While the literal wording of American’s amendment to its petition 
does not define deferred air freight service to include shipments that 
did not in fact move on five days, their intention appears otherwise. 
(Tr. Page 383) 
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5-day period ami a minimum of 500 pounds per day. The 
tariff proscribes daily minimum and maximum weights as 
set out in a table. Generally, the minimum daily movement 
must he not less than approximately 15 percent, nor more 
than 25 percent of the total weight. Where a daily tender 
is less than the minimum, there is a charge based upon 
the minimum. If the daily tender exceeds the maximum, 
the excess moves on a penalty rate, approximating regular 
air freight rates. The maximum weight of any piece in a 
shipment may not exceed 100 pounds, and the maximum 
dimensions may not exceed 24 x 36 x 45 inches. The pro¬ 
posed tariff contains certain other rules relating to storage 
which will be considered in a subsequent portion of this 
brief. 

The tariff charges which American proposes are approxi¬ 
mately 40 percent below the existing air freight rates, filed 
in conformance with the Board’s orders, are competitive 
with surface transportation such as less than carload rail 
and truck rates, and are lower than surface express rates. 

The yield of 12.24 cents per ton mile on westbound 
795 Xew York-Los Angeles shipments 4 is less than the 
total cost per available ton mile of approximately 
15 cents for the DC-0A aircraft, including indirect costs. 
In support of its lower deferred rates, American states that 
the deferred freight can move in space now available in 
the daytime oil its combination aircraft. It contends that 
there will be no direct aircraft costs and only a minimum of 
additional indirect costs incurred to move such freight and 
that if is not therefore appropriate to consider costs on a 
fully allocated basis. 


* Rates are lower eastbound so as to maintain a relationship with the 
lower eastbound directional rates and yield approximately 9.79 cents 
per ton mile. Bureau Counsel’s Exhibit No. BC-1, page 1, based upon 
Form 41 Reports, indicates a cost of 12.93 cents per ton mile for Flying 
Tiger’s DC-6A and 13.55 cents for Slick’s DC-6A. American’s higher 
reported cost for DC-6A is not considered for such comparison because 
such indirect costs reflect passenger operations. 


So 
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III. American's Proposed Deferred Rates and Service are 
Unjustly Discriminatory and Unduly Preferential and Un¬ 
duly Prejudicial in that Such Rates and Service are Af¬ 
forded Only to Shippers with a Prescribed Minimum Ag¬ 
gregate Business and a Prescribed Pattern of Regularity. 

A. There must be Equal Rates for Equal Service. 

It is a basic concept of a common carrier’s duty to the 
public that it shall hold out its services to all at equal rates. 
The duty is one of entire impartiality of service. Take kinds 
of traffic are entitled to like service. 

By the legerdemain of designating five consecutive daily 
shipments as one shipment consisting of five parts. Ameri¬ 
can is offering to the large regular shipper a service and 
a rate not available to the smaller shipper with identical 
single shipments if such shipper’s aggregate traffic during 
the work week will not meet the jprescribed standards im¬ 
posed by American. The effect of the proposal would, 
796 in substance, be the same as granting a rebate to the 
large volume shipper. 

B. Rates Cannot be Conditioned Upon Aggregate Vol¬ 
umes. 

From the beginning of the period of regulation of trans¬ 
portation in this country, it has been well settled that it is 
unjustly discriminatory to condition rates upon the volume 
shipped over a period of time. Thus, in Providence Coal v. 
Providence & Wooster R. Co.;' the Interstate Commerce 
Commission had under consideration a rate provision which 
would allow a ten percent reduction to receivers of over 
30.000 tons of coal per year. The carrier contended that the 
rate was established “for the purpose of facilitating quick 
disposition of coal cars.” In holding such rate provisions 
unjustly discriminatory, the Commission stated, at pages 
117-118: 

“But when a question of rebates or discounts is 
under consideration, it might be misleading to con- 


* 1 ICC 108 (1887). 
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sider them in the light of the principles which mer¬ 
chants act upon in the case of wholesale and retail 
transactions. There is a very manifest difficulty in 
applying those principles to the conveniences which 
common carriers furnish to the public; a difficulty 
which springs from the nature of the duty which such 
carriers owe to the public. That duty is one of entire 
impartiality of service. The merchant is under no cor¬ 
responding duty, and may make his rules to suit his 
own interest, and discriminate as he pleases. There is 
no occasion to enlarge upon this now. 

“A discrimination such as the offer and its accept¬ 
ance by one or more dealers would create, must have 
necessary tendency to destroy the business of small 
dealers. Under the (118) evidence in the case it ap¬ 
pears almost certain that this destruction must result; 
the margin for profit on wholesale dealings in coal 
being very small. The discrimination is, therefore, 
necessarily unjust within the meaning of the law.” 

Again, in Forwarder Rates Conditioned Upon Aggre¬ 
gates of Tonnage? the Commission rejected a tariff in 
which forwarder rates varied with the annual volume of 
tonnage tendered by each shipper. The effect of this 
797 tariff was to make it possible for five shippers ship¬ 
ping identical commodities between the same places 
at the same time to receive different rates, dependent on 
the annual volume of each shipper. In holding such a tariff 
unjustly discriminatory, the Interstate Commerce Commis¬ 
sion said, at pages 231-233: 

“It is settled that difference in the quantity shipped 
as a single shipment may justify a fair and reasonable 
difference in transportation rates. This difference is 
usually justified by a showing of a lesser cost of serv¬ 
ice for a larger than for a smaller shipment, other 
things being equal * * * The mere fact that a specified 
amount of freight in varying quantities and at differ¬ 
ent times during a period of 1 year cannot under the 


•••264 ICC 225 (1945). 
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cost of sen ice theory justify a basis of rates different 
front those applied to a single shipment, for the aggre¬ 
gate amount shipped or to be shipped in the 12-month 
period has no relevant bearing on the cost of a particu¬ 
lar shipment. 

# * # 

* * * no shipper may receive a reduced rate based 
upon the volume of his business, except to the extent 
that the movement of such a large volume as a unit 
enabled the carrier to effect operating economies which 
were properly refected in the respective rates. 

* # * 

* * * There is no justification for applying a special 
rate based upon the aggregate amount of freight for¬ 
warded by a patron during a given period of time. The* 
Commission lias repeatedly held that such rates are 
in nature of a discount in favor of large shippers or 
consignees and, hence, unlawful.” (Italics supplied) 

C. A Shipment is a Single Transact ion—Xot an Aggre¬ 
gate of Movements. 

The Board, in Investigation — Accumulation . Assembly, 
and Distribution Itulcsf specifically defined a shipment as: 

“A single consignment of one or more pieces from 
one consignor at one time at one address, receipted 
for in one lot, and moving on one airhill to one con¬ 
signee at one destination address.” 

In permitting carriers to offer accumulation and 
798 assembly service, as an exception to such definition, 

the Board required that all parts of a shipment to 
he assembled he tendered to the carrier no later than 24 
hours after the receipt of the first of such parts. Traffic 
received after the first 24 hour period was considered as 
a separate shipment at the rate or charge applicable there¬ 
to. Carriers were prohibited from offering distribution 


■12 CAB 337 (1950). 
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service to shipments receiving assembly service and mini¬ 
mum accessoral charges of 25 cents per part, $1.00 per 
shipment, were prescribed for assembly accumulation, or 
distribution service. American’s proposed deferred service 
does not meet the standards and requirements prescribed 
for a shipment, or for accumulation by the Hoard in the 
Accumulation. Assembly and Distribution case, supra. 

D. The 5-day 500-pound Continuity Rule Will Funnel 
'Traffic Through Air Freight Foncardrrs. 

It is apparent that air freight forwarders will best be in 
a position to avail themselves of a deferred air freight serv¬ 
ice. which is available only to the shipper with a minimum 
tender of 50!) pounds of freight for five consecutive days. 
Shippers with less than this minimum traffic will be re¬ 
quired to look to the forwarder to consolidate their re¬ 
spective shipments in order to have a possibility of obtain¬ 
ing the benefits of the deferred rates. It cannot be assumed, 
however, that such shippers will be able to receive the bene¬ 
fits of these deferred rates, because the forwarders would 
be under no requirement to pass along to the original ship¬ 
per the same reduction in rates offered by American for 
deferred service. 

Even if it were assured that the small shipper 
799 would be able to receive the benefits of the lower 
deferred rate by shipping through a forwarder, the 
discriminatory aspects of the 5-day-500-pound rule would 
not be removed. This is true because American’s duty to 
offer service impartially to like kinds of traffic at like prices 
is a duty to provide such equal facilities directly to ship¬ 
pers, who are under no obligation to seek supplemental 
media for the movement of their air freight by a common 
carrier. The Board, in the Air Freight Forwarder Case* 
stated that the competitive aspect of the forwarders’ opera¬ 
tions will be an important factor in securing to the public, 
service of the highest quality at reasonable rates. But, as 
stated, no competition will exist between the direct air car- 


*9 CAB 473, 493 (1948). 
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rier and the air freight forwarder as to those shippers who 
do not qualify under the continuity rule. 

Another difficulty in assuming that the small shipper will, 
through the freight forwarder, be able to avail himself of 
deferred service, is that there is presently on tile with the 
Board a request that air freight forwarders be brought 
within the scope of the Board’s minimum rate orders. 
Slick Airways. Inc. filed a petition 1 ' to bring air freight 
forwarders within the scope of the minimum rate orders. 
American, by letter dated October 91, 19.").”), tiled a letter 
supporting Slick’s petition, urging that “both the pre¬ 
scribed minimum rates and the exceptions to such mini- 


mums (for directional air freight, and, if American’s recent 


proposal is adopted, for deferred air freight) should apply 


with equal force to all air carriers.” If, after hearing, it is 


found that the Board’s minimum rate orders should 


80*) be applicable to air freight forwarders, the forward¬ 
ers would then be subject to the same restrictions as 
the direct air carriers, and would be unable to offer de¬ 


ferred air freight to shippers who could not qualify under 
the proposed 5-day continuity rule. 

American’s position with respect to Slick's petition to 
include air freight forwarders within the minimum rate 


order is inconsistent with and diametrically opposed to 
their position in this case. While American's support of 
Slick's petition urge's that their proposal for deferred air 
freight service (which would necessarily include the essen¬ 
tial 5-day continuity rule) should apply to forwarders, 
American does not desire the 5-day-500-pound minimum be 
imposed upon air freight forwarders with respect to their 
service to original shippers."' 


Slick’s petition has been ordered assigned for hearing. Ol der No. 
E-08 to, dated December 14, 1055. 

American’s witness. Johnson, testified: 

“It is not our intention that the original shipper should be under 
the 5-day rule with respect to the forwarder.” (Tr. page 3fi7) 

The witness further testified that if Slick’s petition to bring air freight 
forwarders within the minimum rate orders would result in the for¬ 
warders’ requiring shippers to qualify with five days of continuous 
shipments, that American would need to reexamine its position. 
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K. Cost Considerations Do A ot Justify the 500-pound-o- 
day Continuity Rule. 

American, in support of its continuity rule ol 500 pounds 
daily minimum, contended that these rules were no more 
discriminatory than present 50-pound minimums, or the 
reduced volume rates for reirular air freight. The difficulty 
with this contention, however, is that reduced volume rates 
can he supported only upon the theory that the unit 
SOI cost is less for larger volumes. For example, in ap¬ 
proving lower unit rates for carload lots than for 
Icss-than-earload shipments, the Interstate Commerce Com¬ 
mission has recognized that the effect of carload move¬ 
ments. in reducing clerical expenses, terminal handling, and 
line haul interruptions, has been looked upon as rendering; 
the conditions of carriage dissimilar from those involved 
in loss-than-earload shipments so as to constitute a distinct 
service.’ -1 The Commission, upon the same reasoning, has 
prohibited multi-car rates, with few exceptions, based on 
detailed cost studies. 1 - 

While American suuurested that it is more economical to 
handle shipments of relatively even daily flow, 13 upon in¬ 
quiry as to exactly what are these economies, American’s 
policy witness testified, “I think the word ‘advantages’ is 
better put . . (Tr. pa ire M5M). This witness further testi¬ 
fied that he could not say that the minimal additional ex¬ 
penses 11 required for deferred air freight would be in- 


11 In Container Srrrice. ITS ICC 377, 434-433 (1031) the Commission 
summarized its position as follows: “Wo have repeatedly found that it 
is unlawful to construct freight rates solely on basis of the quantity of 
tonnage offered . . . The rrant of rates on traffic in carload lots lower 
than those on less-than-carload lots does not violate that principle be¬ 
cause the lower rate is granted, not because of the quantity of freight 
offered, but because the service rendered is different, the cost of it is 
less, and hence it is not rendered under substantially similar circum¬ 
stances and conditions.’’ 

13 See Pig Lead From Brownsville, 2S0 ICC 383 (1931) where multi¬ 
car import rates were not found just and reasonable. 

13 Ex No. A A-A Pare 2, Tr. Pare 93. 

14 In Exhibit No. A A 13, Page 3, American has set out the expenses 
which it asserts will be required for deferred service for a year of 
operation. 
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creased if the continuity rule were not included in their de¬ 
ferred service. (Tr. pa.are 25b). Thus, American is in the 
untenable position of proposing a low level of rates 
802 for the continuous shipper while denying the same 
service to the intermittent shipper under circum¬ 
stances where there are admittedly no cost considerations 
to support the differential treatment. 

F. Alleged Adrantuge .s to a Carrier Cannot Support 
Hate Differentials. 

With respect to the alleged “advantages” to the carrier 
from regularity of shipments as a basis for differential 
treatment to the regular shipper, Sharfman, in his study of 
tilt 1 Interstate Commerce Commission, points out that ad¬ 
vantage to the carrier will not-support special rates. Sharf¬ 
man states: 13 

“These problems have concerned tin* appropriate 
basis of distinguishing between situations in which 
there prevails such similarity of service, tra'lic, and 
surrounding conditions that unequal treatment must 
be condemned as unlawful, and situations in which dif¬ 
ferential treatment may be tolerated if not required. 
Fundamentally the controversial questions can be re¬ 
duced to a single issue: whether a carrier mav accord 
». • 

special treatment to descriptions of (271) trallic which 
can be distinguished from broader categories only on 
the basis that the business of the carrier stands to era in 
from the distinction. With the issue put thus baldly, 
the Commission has taken the position, as one would 
expect, that if art rant age to the carrier were to be ac¬ 
cepted as a distininiishine: circumstance in support of 
special arrangements, then some justification could be 
found for every discrimination which the law was de¬ 
signed to prevent.” (Italics supplied) 


’"“The Interstate Commerce Commission.” by A. L. Sharfman (1936) 
Part Three, Volume B, pages 370-371. 


(J. The Continuity Rule Sot Shown to be of Substantial 
Advantage in Handling Traffic. 

In pointing out that advantage to a carrier cannot sup¬ 
port special rates, we do not imply that a continuity rule 
will, in fact, he of any substantial advantage to a carrier in 
handling its traffic. While American has suggested that 
without a continuity rule the pipeline may he 
802 clogged. 1 ' 1 the record indicates otherwise. The record 
shows that American’s experience has been that it 
has received a very constant How of freight traffic in regu¬ 
lar freight service where there is no continuity rule. 17 There 
is. therefore, no substantial evidence that there is any com¬ 
pelling need for continuity rules to avoid undue peaking 
of freight traffic. Inasmuch as the basis for the deferred 
rates are to acquire additional freight on an added cost 
basis to utilize existing daytime capacity in combination 
aircraft, and the carriers’ experience has been that traffic 
has been fairly constant, a o-dav-oOO-pound rule has not 
been shown to be essential to the movement of deferred 
freight. As American’s witness states: 

“Well, we ought not emphasize this evenness of 
How, that’s not the only reason for the 500-pound re¬ 
quirement: in fact, it isn’t the major reason for it. 
The primary reason for it is to insure against diver¬ 
sion." (Tr. pages 28-29). 


'•’■Ex Xo. AA-A Page 4. Written testimony of Mr. Johnson, Jr. 

,: “Q. Mr. Johnson, for your information, in inquiring into this area 
yesterday with your witness, Mr. Wire, he indicated, as I understoo 1 
him. that thi^ uniformity <»f flow is fairly indicated by these exhibits, 
notwithstanding the fact these exhibits are a compilation of an average 
of the five Saturdays, Sundays and Mondays, and the four Tuesdays, 
Wednesdays and Thursdays and Fridays. Is that your understanding? 

“A. Yes, sir. 

“Q. Now, the business which American handles, which is reflected by 
a comparison of these Exhibits 7 and 3, of American is freight business 
which comes into American, now, without any continuity rule, is that 
correct? 

“A. Yes, sir.” 
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H. The Problem of Dicersioit 


American has recognized that protection against diver¬ 
sion is an essential element in a deferred air freight service. 
(Tr. page 12). American’s deferred air freight service, 
which is priced below the fully allocated costs, 1 ' obviously 


cannot be economically sound unless it utilizes only exist¬ 
ing capacity, and does not divert from regular air 
804 freight service. 

That the purpose of the 5-day-500-pound minimum 
rule is to keep deferred air freight separate from existing 
business, so that existing earnings are not impaired, is ap¬ 
parent from American’s Exhibit No. AA9, which shows dis¬ 
tribution of on-line air freight traffic bv weight groui>s for 
the month of November 1954. This Exhibit shows that out 
of 43,000 shipments weighing 9.4 million pounds, 91 percent 
of the shipments weighed less than 500 pounds and com¬ 
prised 40 percent of the weight carried. The record does 
not disclose how many of the shipments 500 pounds or more 
were made by shippers capable of tendering such weight 
for live continuous days; however, from such evidence, it 
is shown that ‘90 percent of the current shipments and at 
least 50 percent of the weight now carried in regular air 

service could not oualifv for movement under the 5-dav- 

1 • • 

500-pound rule by tender directly to American. 


I. The Primary Protection Against Diversion is by Dis¬ 
crimination 

Clark, in his Studies in the Economics of Overhead 
Costs, 1 * states that if added business is to be secured by 
pricing the product below fully-allocated cost, it is eco¬ 
nomically necessary that such added business be kept sepa¬ 
rate from existing business; i.e., there can be no substantial 
diversion. ITe further points out that in this situation pro- 


ls Supra Footnote 4. 

1! ' J. Maurice Clark, Studies in the Economics of Overhead Costs, 
Chapter XX, Discrimination in the Modern Market, Page 416. 
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tection against diversion leads to discriminaton. Clark 
states: 

“1. The Nature of the Market. If one had to choose 
a motto of six words, expressing the most central eco¬ 
nomic consequence of overhead cost, the first choice 
might fall upon some such phrase as: ‘full utilization 
is worth its cost,’ hut a close second would be: ‘Dis¬ 
crimination is the secret of efficiency.’ This last, to be 
sure, needs to be taken with a proviso: one must know 
where to stop. The economic basis of it is simple. Exist¬ 
ing business may or may not cover all overhead 
805 costs, but in either case, if there is spare capac¬ 
ity, added business will cause no added over¬ 
head, and will be a gain at anything above differential 
cost, so Ion/; as it ran he kept separate from existing 
business, so that existing earnings are not impaired. 
This leads to a system of making each separate section 
of the business pay the largest possible yield above 
differential cost. A ‘section of the business’ may mean 
a single customer or a single sale, but, in general, clas¬ 
sification is limited by the extent to which business 
convenience makes it practicable, or public sentiment 
makes it prudent. (Author’s italics) 

“For discrimination is not solely an economic fact. 
It raises moral and social issues: it is the tool of favor¬ 
itism and greed and the vehicle of the highest social 
justice. It may rouse our righteous resentment or our 
admiring commendation. So far as overhead costs are 
concerned, the role they play is passive; they permit 
discrimination: the pursuit of maximum profit impels 
men to discriminate, and most of the other motives 
known to man join in at one time or another, playing a 
part and modifying the character of the result.” 

It is axiomatic that a continuity rule devised to solve a 
problem of diversion will necessarily raise a problem of 
discrimination. This is true because the existence of a di¬ 
version problem presupposes that there are shippers now 
using regular air freight service who would shift a part or 
all of their traffic to deferred service. That a rule designed 
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to prevent sueli potential deterred shippers from availing' 
themselves of deferred service, based on aggregate volume 
of business, while permitting others to obtain the benefits 
therefrom, is by its nature discriminating in favor of the 
one to the prejudice of the other. Competitors who may 
differ in their business and in their market only with re¬ 
spect to size of operations'-'" are, under the law, entitled to 
equality of rates for identical individual daily shipments. 

As we have heretofore pointed out, where there 
806 are no cost or other differences between the service 
furnished to the continuous, as distinguished from 
the intermittent shipper, it is unjustly discriminatory to 
charge a different rate to the different shippers for the 
same service. In this connection, we believe that even if 
the 5-day continuity rule were deleted from American's 
proposal, the 500-pound minimum provision contained in 
the proposed deferred service tariff is unjustly discrimina¬ 
tory and unduly preferential and unduly prejudicial. There 
is no economic justification in the record which will support 
such rule. American made no showing that unit costs will 
be less on 500-pound shipments than on smaller sized ship¬ 
ments. Further, it must be noted that this is not analogous 
to a rate structure containing weight breaks based upon 
volume where service is offered to both the large and small 
shipper. This is a situation where an entirely different 
kind of service is offered to the larger shipper while denied 
to the shipper with less than a 500-pound tender of freight. 
Such discrimination is unlawful. 

Upon a parity of reasoning, Tiger's suggestion" 1 that a 
10,000 pound minimum be substituted for American's 5- 

-•* American has conceded that among: the prospective users of deferred 
service there may be others of similar business who might not have 
sufficient traffic to qualify under the 5-day-500-pound rule. (Tr. page 
351). 

-> Tiger, in its written testimony, Ex FTL-A, pages 5-9, asserted that 
while American’s 5-day continuity rule was unreasonable and discrimina¬ 
tory, it proposed that a deferred service should have a minimum weight 
per shipment of 10,000 pounds. Tiger’s position was that if a deferred 
air freight should be allowed by the Board, as modified by Tiger’s pro¬ 
posals contained in their Exhibit FTL-A, Tiger would prefer that to 
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day-500-pound rule, is likewise unjustly discriminatory 
and unlawful. 

IV. Xo Party Appears to Support a Deferred Serv- 
807 ire Without Discriminatory 11 eight or Continuity 
Limitations. or Both. 

A. There is no Bequest for Deferred Service Without 
Continuity or Weight Restrictions. 

The question naturally arises that if the 5-dav-500-pound 
continuity rule is unlawful as being unjustly discrimina¬ 
tory, should a deferred air freight service be authorized 
without such continuity and weight niinimums? 

The situation with respect to this question is that there 
is no clear cut request in the record for a deferred air 
freight service without the unlawful mandatory 5-day con¬ 
tinuity rule or minimum weight requirement.'' During the 
course of the proceeding, American requested permission 
to amend its prayer so as to amend the definition of de¬ 
ferred service “so that the rates for such service shall be 
conditioned upon the daily tender of property for periods 
of not less than live or more than seven days in a pattern 
of day-to-day regularity in weight."’ (Tr. page 333) 23 
Thus, American lias no proposal for deferred service with¬ 
out the continuity rule. United Air Lines, Inc., Slick Air¬ 
ways, Inc., and TWA, as well as Railway Express Agency, 
have opposed American's petition. The result is that if 
we exclude the unlawful 5-day rule from the definition of 

the proposal contained in their petition. (Tr. page 302) With respect 
to their own proposal, Tiger’s own witness stated that if you put on 
a 5-ton minimum “you get a certain selected traffic which is more or less 
designed for this pur-pose." (Tr. page 300) (Emphasis supplied) 

See Footnote 21 Supra for Tiger’s position. 

- J Although American desires to exempt deferred service from the 
minimum rate order, by including continuity as a condition in the defini¬ 
tion of deferred service, American’s position appears to be that con¬ 
tinuity is a sine qua non to its plan. American has further stated that 
an essential element in the deferred air freight service is protection 
against diversion from fully rated air freight traffic and that such 
protection should include delayed delivery, regularity of tender, and 
minimum fluctuation in volume. (Tr. page 12.) 
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deferred air freight, we lind no sup])ort in the record for 
such deferred service. 

B. There teill he Indue Diversion from Itepular 
SOS Air Frdfjhf Service Without a Diseriminatorp Con - 
fiuuili/ find Minimum I \ eif/lit Itule. 


As stated in Part III. Divisions (i and 11, supra, Ameri¬ 
can believes that the continuity rule is essential to proposed 
deferred service to prevent diversion. Slick's witness, 
Craig, testilied: 


“We feel this proposal would result in diversion. 
In the first place, a regular air freight shipper—a 
large, consistent shipper—might certainly well be at¬ 
tracted to using this service. In other words, the prime 
customer in regular air freight, the large, consistent 
shipper, certainly would find in some cases that the 
deferred service would be suitable to his purposes. 
You certainly would get diversion, there. 

“Probably the greatest threat, however, is in the 
smaller package business, the small, irregular ship¬ 
ments, which the forwarders are presently handling. 
If the forwarders are allowed to participate in this 
business, you have wiped out all or many of the restric¬ 
tions that American has imposed, and you offer a 
service which, 1 am quite certain, many of the small 
shippers would find to be an adequate substitute for 
regular air freight.” 


Tiger’s witness, Benninger, testified that there would be a 
substantial number who would change over (from regular 
to deferred air freight service) under American's proposal. 
(Tr. page 300) 

V. American's Proposed Deferred Service Contains Xu- 
me roust Administrative Difficulties 

Slick's witness Craig, in commenting upon the adminis¬ 
trative difficulties inherent in American's proposal stated: 

“Well, when I first read this American proposal, 
my statement was that it was an administrative mon- 
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strositv, and I have seen nothing in this hearing to 
change my mind. 

“Tn the billing procedures, for example, the difficul¬ 
ties which would be had in figuring out exactly how 
various situations which could easily occur would be 
handled, would be very, very great. It is highly doubt¬ 
ful in my mind whether our billing clerks would even 
be able to bill under this thing. Tin* entire problem of 
accumulating air bills and filing them, and 1 would 
imagine vou would have to rate each individual air bill 
in many cases—especially in the cases where 
S(>5) they fell out of the pattern, totalling them up, 
and ultimately billing the customer, seems to 
us to be extremely poor from the standpoint of admin¬ 
istrative procedure. A great deal of difficulty would 
be incurred in this. 

“Second, these various weight restrictions, 1 think, 
would make it difficult to administer the proposal. Cer¬ 
tainly, the warehousing of the freight could cause a 
great deal of a problem. The segregation of the freight, 
keeping it separated, trying to keep the proper days 
in the proper groups, and the problem of policing, of 
course, we think is the greatest administrative problem 
of all. 

“Tt is extremely difficult to police deferred service 
and when it comes right down to it, as American ad¬ 
mitted. the deferred-service aspect of this thing is 
really the principal safeguard against diversion. To 
police this procedure from the standpoint of the (’AH 
would be even more difficult."’ 

The economic difficulties inherent in American’s proposal 
were succinctly stated by United’s witness, Dilworth, who 
testified that United's opposition to American’s proposal 
was based upon numerous reasons, among them being: 

1. The proposed rate scheme is unduly complex. 

The rates and charges are quite indefinite, and 
being based on total weight, the charges are not known 
until the end of the fifth day. 


3. The deferred rate plan is discriminatory. The 
small shippers would not l>e able to qualify in many 
instances because of lack of daily volume. 

4. The deferred service would entail certain addi¬ 
tional administrative activities above those required 
in handling normal air freight, including more weigh¬ 
ing and checking of dimensions, and segregating de¬ 
ferred air freight from the regular freight and keeping 
of the five parts of a shipment. 

5. The system of rating freight and computing 
charges is complex. 

(>. More policing would be necessary to ili¬ 
sp) sure conformance with the proposed require¬ 
ments for deferred service. 

7. Additional warehousing activitv would be re- 
quired, with additional paper work and physical han¬ 
dling. 

8. There would be diversion from regular air 
freight service. The 24-hour slower delivery time is 
not sufficient diminution in service. Some of the de¬ 
livery schedules for deferred freight equal schedules 
for regular air freight. (Tr. pages 420-423) 

While certain of the objections to American's proposed 
deferred service may appear to be technical in nature 
rather than going to the substance of the problem, the ob¬ 
jection of United, and other carriers, that the proposed 
deferred service tariff is unduly complex and the charges 
are indefinite is entitled to serious consideration. As the 
Board stated in / n rcsti f/al ion—.lent initiation . Distribution , 
and Assembly Itulesr* 

“It is a basic principle of tariff construction that 
tariff provisions should be so framed as to admit of 
no uncertainty or ambiguity in their application." 

The proposed deferred service, with its complex require¬ 
ments with respect to minimum and maximum weights and 


12 CAB 337, 343 (1950). 
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the penalty charges for not meeting weight requirements 
are not readily subject to clear interpretation. 

There are certain other tariff rules which are objection¬ 
able in their present form. Objections to these rules and 
the basis of such objections are set out herein. In event the 
Board determines that American’s deferred service should 
be approved, or approved in part, such approval 
811 should require modification of the following rules: 

Kule Xo. (JO(c) of the proposed deferred service 
tariff provides in part that 

“When a part of a shipment is held by the carrier, 
the carrier’s liability shall be reduced to that of a 
warehouseman, ...” 

This rule is ambiguous in that it does not specify the point 
in time after which the carrier’s liability is to be reduced 
from that of a common carrier to that of a warehouseman. 
Under the common law, a carrier is required to assume 
the obligations of a common carrier during the period of 
carriage and for a reasonable time after the movement 
of the freight for the consignee or owner to accept delivery. 
After such time, it is reasonable for carrier to provide by 
contract that his liability will then be limited to that of a 
warehouseman. U. (1. Wire, American's witness, acknowl¬ 
edged that under his interpretation the carrier had re¬ 
sponsibility for the shipment until tendered to the con¬ 
signee and that it would appear reasonable to him as a 
layman that the carrier's liability as a warehouseman 
would commence at the expiration of the free time. (Tr. 
page 261) Such interpretation is consistent with the law 
and any approval of the proposed tariff should be condi¬ 
tioned on such rule specifically providing that the carrier’s 
liability should be reduced to that of a warehouseman at 

For example, while American contemplates that a shipper may 
qualify for deferred service where he misses one or more of the 5-day 
minimum requirements, by paying a penalty charge, the literal wording 
of their definition of deferred air freight service conditions rates upon 
daily tender of property for not less than five nor more than seven days. 
(Tr. page 333) In event the Board approved to any extent a deferred 
air freight service, such approval should be conditioned upon American 
clearing up the numerous administrative and conflicting provisions con¬ 
tained in its proposed tariff. 
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Tr. 812-813 

the expiration of the free time allowed after arrival, ten¬ 
der, and notification of arrival, of the freight. 

Rule Xo. 60(d) provides that 

“outbound parts of shipments delivered to carrier's 
premises which are not acceptable for any reason will 
be subject to storage charges as prescribed in this 
Rule (without any free time) from the first busi- 
S12 ness day after delivery until such shipment is 
made acceptable for carriage or removed." 

This rule is objectionable in that it places upon the shipper 
an obligation of assuming storage charges although the car¬ 
rier has accepted the goods. 21, American's witness. Wire, 
testified In* sees no objection to modification of this rule 
to provide that the shipments will be subject to storage 
charges commencing 24 hours after the shipper was notified 
that a particular parcel or shipment was not subject to 
carriage by American. (Tr. page 264-265) 

VT. Conclusion 

In view of the fact that there has been no definite request 
for deferred service without a 5-day continuity rule, and 
because the probabilities of substantial diversion from 
regular air freight service without such rule raise serious 
question as to the economic merits of such a service, we do 
not support such a deferred air freight service. 27 Upon 
this record it does not appear that a general deferred rate 
without unlawful discriminatory requirements to protect 
the carriers from diversion from regular air freight service 
would be economically feasible. However, the considera¬ 
tions which make a general non-diseriminatorv de- 
S13 ferred rate unduly subject to diversion would not 
necessarily apply to deferred rates for specific 


Under the common law where a carrier accepts a shipment, it is 
obligated to carry the goods tendered, except that if because of the 
nature of the goods they cannot be carried, the carrier is required to 
notify the shipper of such fact. 

- 7 As indicated in Part III, supra, we believe the 5-day continuity rule 
is unjustly discriminatory and unlawful. 



Tr. 813-815 


102 


commodities to which such rates would be attractive. We 
believe the Board’s opinion should indicate a sympathetic 
attitude toward future consideration of requests for modi¬ 
fication of minimum rates so as to authorize lower deferred 
rates upon commodities which do not now move in air 
freight service. 

Respectfully submitted. 

George Cosson, Jr., 
Bureau Counsel 

Washington. 1). (\, January 4, 1956. 
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On October (i. 1955. American Airlines, Inc. (“Ameri¬ 
can"), the petitioner, filed a petition with the Civil Aero¬ 
nautics Board (“Board") to amend Minimum Rate Order. 
Order No. E-l(>39, 9 C.A.B. 340. in order to establish a 
so-called “deferred airfreight service” designed to attract 
new volume of airfreight business through rates lover 
than heretofore authorized by the Board. 

On October 7, 1955, The Flving Tiger Line Inc. (“Flv- 
ing Tigers") filed a petition to Modify the Rate Formula 
adopted in Order No. E-7S37, dated October 31, 1955, in 
order to establish rates lower than heretofore au- 
S1S thorized by the Board on shipments in excess of 
10.000 lbs. ‘ 

Both petitions are based on the same assumption: There 
exist vast untapped segments of the national economy 
which, if offered rates competitive with those charged with 
surface carriers, could and would avail themselves of the 
faster services offered by the nation’s airlines, thus helping 
to fill up the great unused capacity now being flown by 
both combination and all-cargo carriers. Accordinglv, 
Flying Tigers moved, during the prehearing conference 
held before Examiner Merritt Ruhlen on November 22, 
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1955, that both petitions be consolidated. The Board, how¬ 
ever, by Order Xo. E-9799, ordered separate hearings on 
each petition to bo held consecutively beginning with 
American’s petition. 

The hearing on American’s petition was hold on Decem¬ 
ber 13 through 15, 1955 before the same Examiner. The 
hearing on Flying Tigers' petition followed immediately 
American’s presentation, also before this same Examiner. 


II 

Area of A fjreemcht awl Issues 

Flying Tigers is in complete agreement with American 
that there is a presently urgent need for a new category 
of freight, with rates lower than those heretofore author¬ 
ized by the Board. The evidence presented both by Ameri¬ 
can and Flving Tigers readilv shows the large amount of 
unused cargo capaeitv down dailv hv the nation’s carriers 
in both combination and all-cargo aircrafts. (Exh. 
819 A A-3, A A-4. AA-5: Exh. FTL-A. pages 1-3: Exh. 

BC-1. page 1.) The evidence presented by the same 
two parties also indicates that should the Board authorize 
lower rates, a vast now market would be opened for the 
airfreight industry. 

The basic problem, however, is one of implementation. 
Inherent in both American's and Flying Tigers' proposals 
is the preoccupation with possible diversion from regular 
airfreight to the proposed deferred airfreight. Tin* prob¬ 
lem is to prevent such a consequence. American's solution 
is to fly the proposed deferred airfreight (a) on a space 
available basis, and (b) with a delayed delivery date. To 
both, Flving Tigers heartilv agrees, since last orioritv ban- 

• * ' * ’ A » 

dling and delayed delivery will reduce the shipper's temp¬ 
tation to divert his shipments to the new freight category. 

Flying Tigers, however, is convinced through experi¬ 
ence, as evidenced by the testimony of its witness (Exh. 
FTL-A, pages 3 through 9). that American’s safeguards 
are far from sufficient to block effectively the diversion 
which would result should its proposal be adopted by the 
Board in Into. Moreover, such protections as American 
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appears to have proposed are unrealistic and unworkable 
in terms of the operating conditions under which airfreight 
is tendered, flown and paid for. 

ITT 

American Proposal 

During the hearing American presented its case, some¬ 
times so nebulously, that it becomes imperative, for the 
purpose of this Brief, to restate as succinctly as pos- 
S20 sible, what Flying Tigers understands constitutes 
American "s proposal. 

A. American's orifjntal proper tor relict 

in its original petition, American requested the Board 
to: 

(1) amend Order Xo. F-lboh. dated June 2, 1848, so as 
to change the first sentence of the fourth ordering para¬ 
graph to read as follows: 

•‘The lawful minimum rates and charges to bo de¬ 
manded, charged, collected or received for the inter¬ 
state' transportation of property by air from airport 
to airport by the respondent carriers (except for prop¬ 
erty carried in the air express service and proper !// 
< <;rried in the deferred airfreiphf serriee) are hereby 
determined and prescribed to be the rates computed as 
follows:" 

( Kn'iphasis indicating the proposed amendment, added.) 
added.) 

(2) further amend Xo. F-1 (m 8, to include the following: 

“Deferred airfreight service, as used herein, shall 
mean property transported by air subject to the condi¬ 
tions that the shipper shall clearly designate upon the 
air waybill his selection of such service and that the 
property so transported shall not be released by the 
air carrier at the airport of the destination city sooner 
than 3:00 P.M. of the third day after the date the prop- 
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erty was tendered to the air carrier on any shipment 
transported from airport to airport, in an easterly 
direction in excess of 2,100 miles, as computed by using 
the mileage determined in accordance with the provi¬ 
sions of Order Xo. 102!), or sooner than .”>:()() P.M. of 
the second day after the date the property was ten¬ 
dered to the air carrier on any other shipment.” 


J>. .I laerteaa amended proper for relief 

During the hearing, in order to conform its pleading- 
to its evidence, American amended it-' prayer for relief ( 2) 
as indicated by the underscoring below: 


s*>: 


“Deferred airfreight service, as used herein, 
>hall mean property transported by air on a 
space available hosts oiler aeeom modahoo of oil 
(fiber rerenoo traffic, subject to the conditions that the 
shipper shall clearly designate upon the air waybill 
his selection of such service, that the rates for sari 1 
serriee si,oil be condit ioned upon the dailp holder of 
proper! p tor pen(/ds o\ out less thou fire to) daps 


anil it (d more I bo a sect a (7) daps in a oof I era of dap- 


in-dap repnlori!p in ireiphf. and that the property so 
transported shall not be released by the air carrier at 
the airport of tin' destination eiiy sooner than .’*:0n 
P.M. of the third day after the date the property was 
tendered to the air carrier on any shipment trans¬ 
ported from airport to airport, in an easterly direction 


in excess of 2,100 miles, as computed by using the mile¬ 


age determined iti accordance with the provisions of 
Order Xo. E-1620, or sooner than 7>:00 P.M. of tin* 
second day after the dab* the property was tendered 
to the air carrier on any other shipment.” 


(\ Apparent Sat are of A meriean's Deferred Airfreight 
Proposal 

Through its pleadings mentioned above, supplemented by 
its exhibits and the testimony of its witnesses, American 
apparently proposes to establish a so-called deferred air¬ 
freight service with rates sufficiently low so as to compete 
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with rates presently offered by surface carriers. The prob¬ 
lem lies in the methods for achieving the desired result. 

(1) American's Conception of "Deferred This new 
class of airfreight would move on a space available basis, 
after all other typos of traffic would have been accommo¬ 
dated. But contrary to ordinary airfreight, this freight, 
even though moved by the carrier imediately upon receipt 
from the shipper, would under no circumstances be de¬ 
livered to the consignee at the destination airport prior 
to the expiration of a stated number of days subsequent 
to the date of receipt by the carrier. (Rule bn, American’s 
Proposed Tariff. Exh. AA-1, page (i.) Hence the chosen 

appellation, to wit: deferred airfreight. There is no 
>22 difference in concept between Flying Tigers and 
American on this phase, but Flying Tigers believes 
a significant difference exists in the practical application 
<»f the concept. 

(2) A uteri ran Conception of “ Shipment :” American 
defines a “shipment’’ as consisting “. . . of five parts from 
one shipper to one consignee at one destination over a 
period of live consecutive days. One part of a shipment 
must be tendered to the carrier each day of the period.” 
(Rule ]b. American's Proposed Tariff, Exh. AA-1, page 1.) 
While the petitioner. American, did not originally include 
any definition of “shipment” in its pleadings, it did so 
(by amendment to the prayer for relief contained in its 
petition.) (after tin* hearing had gotten well under way) 
as an obvious result of cross-examination by the parties. 
The definition of “shipment” thus introduced in its prayer 
for relief is couched, however, in terms of “. . . not less 
than five (b) days and not more than seven (7) days . . .” 

It appears to Flying Tigers, therefore, that American's 
definition of “shipment,” as tilings now stand, is one of 
continuous daily tenders over not less than .”>, and not more 
than 7. days. This seems to ignore obvious realities of com¬ 
mercial activity and on this point Flying Tigers and Ameri¬ 
can an* in direct disagreement. 

American's two witnesses, when requested on cross- 
examination to explain what would happen if a shipper 
failed to make a tender on any one of the shipment days. 
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flatly stated that this would not take the whole shipment 
out of deferred airfreight service, hut that the 
S2.*> shipper would he charged, or lined, for the minimum 
tender he should have made on that day. (Huh* 45, 


American's Proposed Tariff, Exh. AA-1, page a.) Although 
this interpretation of Rule 4a, American's Proposed Tariff, 
is in direct contradiction to tin* definition of shipment a< 
stated in Rule la, American's Proposed Tariff, American's 
two witnesses stalwartlv maintained the same interpreta¬ 
tion while answering hypothetical wherein siiij>p«*r failed 
to tender during 2 or even of the live consecutive days. 
The result gives rise to what has come to he known a- 


‘‘phantom freight." 

While the basic concept of deferred airfreight as pro¬ 
posed by American thus results in a paradox, American has 
not attempted either in the presentation of its evidence or 
in its pleadings, to clear matters nj» or come forth with a 
logical definition which would not involve hypothetical 
speculations (a) on what would, or what would not, con¬ 
stitute deferred airfreight, (h) on what the charge would 
be on a certain shipment, and (e) on how much, if at all. 
phantom freight would he assessed so as to place a whole 
shipment within the proposed definition of deferred air¬ 
freight. 


(.'») a merit ait's Definition of the She and Weight of 
Shipments. 

American has proposed certain figures in Rule 50 of its 
Proposed Tariff (Exh. AA-1, page 5) as to the maximum 
weight and size of any piece of a shipment. These figures, 
as conceded by American during the hearing, have been set 
for American's purposes and do not, of course, hind any 
other carrier which would he free to adopt specifications 
geared to its own needs. Tliev aceordinglv should 
824 and must he viewed as confined to American and may 
not properly he regarded as recommendations for 
an industry rule. 


Tr. 824-S25 


110 


(4) American'* Proposed Rates for Deferred Airfreight. 

American proposes certain basic rates for the proposed 
deferred airfreight (Rule (>0, American’s Proposed Tariff, 
Fxh. AA-l, page 8.) Flying Timers finds them reasonable 
and proper for the purpose they are intended to achieve 
and would adopt similar rates if the Board approves the 
form of deferred airfreight recommended bv FIving Tigers. 


(a) American's Failure to K.rplani the Handling of 
('.OAK (nut Credit Problems Connected irith Its Deferred 
A irfeeight Proposal. 

Despite attempts by counsel for Flying Timers to prompt 
American to explain how ('.().!). and collect shipments 
would be handled under its proposed deferred airfreight, 
no answer to these problems has ever been given by Ameri¬ 
can. That this constitutes a serious problem is evident in 

view of iht- fa'-t. clearlv illustrated bv the evidence, that 

• • 

tic* charge for an entire shipment may often not be known 
until the expiration of the o. or 7-day period necessary to 
ascertain what has aetuallg been shipped (which in turn is 
necessary in order to determine the amount of phantom 
freight to be charged). Could it be that American has not 
considered this point l 

'Phis seems highly improbable in view of the relatively 
detailed tariff it submits in support of its a])]dication. The 
truth probably lies in the fact that the proposal of Ameri¬ 
can is far from streamlined and that this defect, together 
with those previously pointed out. indicates that 
s2b even though some kind of deferred airfreight is, or 
may be, desirable to (ill up the unused freight capac¬ 
ity, the proposal of American, as it now stands, fails to 
meet the operating complexities encountered in actually 
moving freight by air and collecting payment for the serv¬ 
ice therein* rendered. 

IV 

Flying Tigers’ Basic Position 

In order to make a new category of airfreight, to be 
known as deferred airfreight, diversion-proof, the follow- 
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ing safeguards must ho adopted: (1) a delayed delivery 
date which would be louder than the one proposed by 
American, but which would still adequately compete with 
surface carriers, and (2) a possible minimum weight re¬ 
quirement. 


A. I)eferred A /rjretfjhf should not he delivered prior io 
/hr ofh morninp jor coast-1 n-coast shipments, and prior to 
thr -Uh morninij irhrrr ('hieatjo is a terminal point. 


It is Flying Timers’ belief that .*>rd day delivery for eoast- 
to-coast shipments and 2d day delivery when* Chicago is 
a terminal point, as pro]>osed by American. will be insulli- 
eient to prevent large scale diversion from regular to de- 
ferred airfreight. Flying Tigers therefore proposes that 
any shipment under the proposed deferred airfreight serv¬ 
ice should under no circumstances be tendered to the con¬ 


signee prior to (1) the fifth morning including the date of 
delivery to the carrier, for eoast-to-coast shipments, and 
(2) the fourth morning including the date of delivery 
S2t> to the carrier where Chicago is the terminal point. 
(FiX'h. FTL-A, pages 4 and .").) 


I>. Deferred A irfreif/ht sendee should not he made a rail- 
aide for shipments of less than 10,000 lb<. 

Should the Board decide that an additional safeguard 
against diversion is warranted, such a safeguard might 
take the form of a minimum weight requirement for ship¬ 
ments to qualify as deferred airfreight. The chosen weight 
break might thus be set at 10,000 lbs., this figure represent¬ 
ing the last weight break under current effective tariffs. 
This would constitute a realistic approach chosen with a 
specific purpose in mind, to wit: attracting a new market 
for the airfreight industry while making certain, at the 
same time, that the present regular airfreight remains un¬ 
affected by the new category of deferred airfreight. 
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( lit'}erred Airfreight should not he based on a Continuity 
Requirement. 

As lias been pointed out in this Brief, the requirement of 
continuous daily tenders for a specific number of days is a 
highly artificial requirement, not warranted by the evi¬ 
dence: American itself admits that a shipper, in order to 
qualify for deferred airfreight, would often have to pay 
phantom freight charges on shipments he should have made 
on one or more of the stated consecutive number of days. 
Once such artificial considerations and charges are brought 
into play, little is left of the need for continuity. 

On the other hand, such a continuity requirement 
v_'7 "is a tailormade limitation to suit American’s pecul¬ 
iar requirements and what it conceives to be its lim¬ 
ited and desired market for deferred airfreight.” (Exh. 
FT!.-A, page b.) 'While it may be desirable for combination 
planes, it has no application to the operation of cargo air¬ 
craft. 

American and Flying Tigers agree that the purpose of 
deferred airfreight is to tap new sources of shipments. A 
rule of limited application such as proposed by American 
which is directed toward tapping existing sources which 
are presently using regular airfreight or which might use 
air transportation should the rates be lowered, is not the 
objective in this proceeding. A weight-break requirement, 
for the reasons stated, will evidently fill the bill and benefit 
both the national economy and the freight carriers as a 
whole. 

1). Deferred Airfreight should not define the size and 
weight of each indiridual parcel or piece of a shipment. 

As pointed out before, American’s size and weight speci¬ 
fications may be adequate or desirable for combination air¬ 
craft: they have, however, no application to all-cargo air¬ 
craft. This has been acknowledged by American at the hear¬ 
ing and no general rule can or should be adopted on this 
point. 
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E. V ruler Fly in g Tigers' proposal, no C.O.I). and Credit 
Problems would ever arise since the transportation charge 
would always be known. 

ruder Flying Tigers’ formula, tlie charge for any ship¬ 
ment would he readily known from the moment of tender to 
the carrier since no “phantom freight” problem 
828 would ever exist. (’.0.1). shipments and credit prob¬ 
lems would be handled in very much the same way 
as they are handled today for regular airfreight. 

V 

Conclusion 

For the reasons stated, the case has been made through 
all presented evidence that there exists today a real, imme¬ 
diate, and significant need for a new category of airfreight 
to be known as “deferred airfreight.” 

This deferred airfreight, however, should not be designed 
to benefit one class of carriers only: it should be patterned 
for the airfreight industry as a whole and for the purposes 
it is intended to fulfill, namely the opening of new markets 
for airfreight. 

With these views in mind. Flying Tigers respectfully 
submits that American’s proposals be adopted, in the modi¬ 
fied form however, recommended by Flying Tigers in this 
Uriel*. 

Respectfully submitted, 

Norman L. Meyers, 
Sylvester P. Meyers, 
Counsel for 

The Flying Tiger Line Inc. 
Meyers & Batzell 
of Counsel 

1201 Shoreham Building 
Washington 5, P. C. 

January 4, 195(5 
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JS29 Certificate of Service 

l hereby certify that I have this day served the foregoing 
Brief upon all parties who appear of record in this pro¬ 
ceeding. by mailing' copies thereof, to each of such parties 
or their attorneys, properly addressed with postage pre¬ 
paid. 

(S.) Sylvester P. Meyers, 
Counsel 

Dated: January 4, 1956 

*#*###* 

1053 Before the 

CIVIL AERONAUTICS BOARD 
'Washington, 1). C. 

Docket No. 1705, et al. 

Petition of American Airlines, Inc. and Flying Tiger Lines, 
Inc., to modify Minimum Rate Order. 

Brief of Railway Express Agency, Incorporated, to Peti¬ 
tion of American Airlines. Inc., of Octop>f.r 6, 1955 and 
to Petition of Flying Tiger Lines, Inc., of October 7, 
1955 to modify Minimum Rate Order. 

Emil Seerup, Attorney for Railway Express Agency, In¬ 
corporated, 219 East 42nd Street, New York 17, N. Y. 

January 3, 1956. 

1054 

Brief of Railway Express Agency, Incorporated, to Peti¬ 
tion of American Airlines, Inc., of October 6, 1955 and 
to Petition of Flying Tiger Lines, Inc., of October 7, 
1955 to Modify Minimum Rate Order. 

January 3, 1956 

On September 12, 1955 American Airlines, Inc., filed its 
Air Freight Tariff No. 35, C.A.B. No. 87 to be effective 
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October 12, 1955 ami which provided for what is described 
as a “new class of service in air transportation—deferred 
airfreight.” The tariff was rejected because the rates pro¬ 
posed were “in violation of the Board’s Minimum Kate 
Order, Order Serial Xo. E-1G59, as amended.” Thereafter, 
on October 0, 1955 American filed a petition with the Board 
to amend the Minimum Rate Order. The amendment to the 
Minimum Kate Order which it seeks, as amended at the 
hearing, is as follows: 


“That Order Serial Xo. E-1G39, dated June 2, 
1055 1948, as amended, be further amended by chang¬ 

ing the first sentence in the fourth ordering 
paragraph to read as follows: The lawful minimum 
rates and charges to be demanded, charged, collected 
or received for the interstate transportation of prop¬ 
erty by air from airport to airport by the respondent 
carriers (except for property carried in the air express 
service and property carried, in deferred airfreight 
service) are hereby determined and prescribed to be 
the rates computed as follows: . . . 

“Deferred airfreight service, as used herein, shall 
mean property transported by air on a space available 
basis after accommodation of all other revenue traffic, 
subject to the conditions that the shipper shall clearly 
designate upon the air waybill his selection of such 
service, that the rates for such service shall be condi¬ 
tioned upon the daily tender of property for periods 
of not less than five and not more than seven days in 
a pattern of day to day regularity in weight, and that 
the property so transported shall not be released by 
the air carrier at the airport of the destination city 
sooner than 5:00 P.M. of the third day after the date 
the property was tendered to the air carrier on any 
shipment transported from airport to airport, in an 
easterly direction in excess of 2,100 miles, as computed 
by using the mileage determined in accordance with 
the provisions of Order Serial Xo. E-1G39, or sooner 
than 5:00 P.M., of the second day after the date the 
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property was tendered to the air carrier on any other 
shipment.” 

United Airlines, Trans World Airlines, and Railway Ex¬ 
press Agency filed replies to American’s petition in which 
it was urged that the petition be denied for the reason that 
the proposal was unlawful, that the specific tariff provi¬ 
sions proposed by American were totally unworkable and 
confusing, that the proposed reduction in rates could not 
be justified by cost considerations, and that regular air¬ 
freight would be diverted from other air carriers as well 
as from American to the overall detriment of the industry. 

Slick Airways, Flying Tiger Lines, Riddle Airlines, 
1056 Inc. and Northwest Airlines, Inc., intervened and 
appeared in opposition to American’s proposal at 
the hearing. 

At the hearing American submitted its Exhibit No. AA-1, 
which is a proposed re-issue of the rejected tariff and which 
describes in detail the rules and regulations and rates and 
charges to be applicable to the proposed airfreight service. 

I 

Deferred Airfreight Bates Should Not he Excepted from 
the Minimum Rate Order. 

The effect of the amendment sought by American would 
be to remove the rates published by air carriers for a de¬ 
ferred airfreight service from effective regulation by the 
Hoard. In the Air Freight Rate Investigation , 9 O.A.B. 340, 
the Board said: 

‘‘The record in this proceeding is conclusive that 
many of the existing rates were established almost 
wholly on the basis of competitive considerations, and 
that the entire freight rate structures of a number of 
the most directly competitive carriers in relation to 
<-ost are so low as to endanger the sound development 
of airfreight and to undermine the financial condition 
of the carriers . . . While it is highly important that 
the carriers’ freedom to exploit the potentialities of 
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airfreight be protected to the fullest extent, and that 
no avoidable restrictions be placed on such freedom, 
the destructive aspects inherent in the present and 
proposed tariffs dictate that some effective regulatory 
action be taken.” 

It was for these reasons that minimum rates were 
1057 prescribed by the Board and although the original 
order has been amended from time to time, no air¬ 
freight rates are excepted from it. Air express rates are 
and have always been greatly in excess of the minimum 
rates and it is no consequence that they have been excepted 
from the Board’s order. If the rates for the proposed de¬ 
ferred airfreight service are not made subject to the Mini¬ 
mum Rate Order, the situation would be no different than 
that which gave rise to the Minimum Rate Order in the 
first instance. 

American has produced no evidence which would war¬ 
rant a finding by the Board at this time that prescribed 
minimum rates while desirable or necessary with respect 
to regular airfreight, are neither necessary nor desirable 
with respect to deferred airfreight. It is respectfully sub¬ 
mitted therefore, that should the Board authorize the filing 
of rates for a deferred airfreight service, it also prescribe 
a floor below which such rates would not be permitted to go. 

II 

A Deferred Air Freight Service os Proposed by Ameri¬ 
can is Unlawful. 

In its petition American states: 

“In order to assure further economy in expenses 
per ton-mile, the proposed rules also provide for a 
minimum weight per shipment of 500 pounds and re¬ 
quire the shipper to ship over five consecutive days 
with a fairly regular volume each day. Not less than 
15% nor more than 25% of the total five day period’s 
poundage may be delivered to the carrier each day.” 
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In its proposed tariff (Exhibit AA-1, Pages 1 and 
105$ 4) the words “part of a shipment’’ have been used 

to describe the freight tendered each day and the 
words “5-day shipment” have been used to describe the 
freight tendered over a five day period. The proposal it¬ 
self, however, has not been basically changed from that out¬ 
lined in the petition, the changes being in nomenclature 
only (Kee. P. 1(>2). A separate air waybill is to be issued 
for each so-called “part of a shipment” (Ref. P. 394) each 
so-called ‘‘part of a shipment” is to be delivered separately 
( Exhibit AA-1 P. fi). and in the case of shipments handled 
with charges to be collected on delivery or with a O.O.P. 
affixed. some arrangement will be worked out to collect a 
pro-rata amount of the freight charges or the 0.0.T). with 
the delivery of each of the so-called “parts of a shipment” 
(Eee. P. 375). For all practical purposes, and as clearly 
set out in the petition, American’s proposal is to accumu¬ 
late for the purpose of assessing the applicable freight 
charges, five separate shipments receipted for on five con¬ 
secutive days and delivered on five consecutive days. 

In Investigation — Accumulation , Assembly and Distribu¬ 
tion Rules , 12 C.A.B. 337, the Board found that the accumu¬ 
lation and assemble rules of the carriers under investiga- 
tion provided that: 

“all parts of a shipment received by a car- 
1059 rier within a given period (which varies from 
24 hours to one calendar week) from one con¬ 
signor at one address for transportation on one air 
waybill to one consignee at one destination address 
move at the volume rate which would apply to the 
total weight if the individual parts had been tendered 
at one time, provided the aggregate weight of all the 
parts equals or exceeds a specified minimum weight.” 

The Board also found that: 

“the practices of carriers with respect to moving 
assembled shipments vary according to their inter¬ 
pretation of the rules. One interpretation is that the 
individual parts must be held by the carrier until the 
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entire shipment is received, but some of the carriers 
dispatch parts prior to receipt of the entire shipment.” 

With these tariff rules and practices before it the Board 
issued its order Serial Xo. E-4606, directing that certain 
tariff rules be cancelled within thirty days without preju¬ 
dice to the right of the parties to file rules substantially 
similar to the model rules appended to its order. In the 
model rules a shipment is defined as consisting of “a single 
consignment of one or more pieces from one consignor at 
one time, at one address, receipted for in one lot, and mov¬ 
ing on one airbill to one consignee at one destination 
address” and that “all parts of a shipment to be assembled 
will be tendered to the carrier no later than 24 hours after 
the receipt of the first of such parts, and parts received 
after such 24 hour period will be transported as separate 
shipments at the rate or charges applicable thereto.” 

Five shipments or five so-called “parts of a ship- 
1060 ment” tendered to the carrier on five consecutive 
days constitutes an accumulation of shipments over 
a five day period and as such is unlawful. 

In its opinion the Board also considered “the practice 
of some of the carriers in transporting some of the parts 
before all of them are received.” In the case of surface 
transportation, the Board found that this practice “has 
been found unjustly discriminatory,” citing Forwarder 
Hales Conditioned upon Appreciates of Tonnape . 264 I.C.C. 
22b (194b) where the Interstate Commerce Commission 
held as settled “that difference in the quantity shipped as 
a single shipment may justify a fair and reasonable dif¬ 
ference in transportation rates,” but “the mere fact that 
a single patron offers a transportation company a specified 
amount of freight in varying quantities and at different 
times during a period of one year cannot under the cost 
of service theory justify a basis of rates different from that 
applied to a single shipment ...” And, to the same effect, 
is the decision of the I.C.C. under the same title reported 
in 238 I.C.C. 26b, where the carrier’s rates were based on 
the tonnage tendered to the carrier over a period of a 
month, and in Books, Hups and Cotton Goods, Xew York 
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to Chicago . 256 I.C.C. So, where a provision for basing rates 
on a minimum quantity of 150.000 pounds consigned to one 
consignee over a period of three months was hold to be 
discriminatory and unlawful. 

In the case of air transportation, as distinguished 

1061 from surface transportation, however, the Board 
says it is not necessarily unjustly discriminatory to 

ship parts of an assembled or accumulated shipment with¬ 
out waiting for the receipt of the last part of the shipment, 
but. it concludes: 

“if carriers were permitted to ship parts of an as¬ 
sembled or accumulated shipment as received, and to 
deliver them at destination as the parts arrive, there 
would arise an unjust discrimination as against ship¬ 
pers of single shipments. Accordingly, we find that 
assembly and accumulation rules permitting the car¬ 
rier to transport parts of an accumulated or assembled 
shipment prior to receipt of the last part are unlawful 
unless they provide as a condition that all parts of 
the shipment must be delivered at destination at one 
time as a single unit, except in those cases where a 
part or parts have been misplaced.” 

Accordingly, the Board included in the rules which it would 
approve a provision to the effect that: 

“all parts of the shipment, other than those mislaid, 
shall be delivered to the consignee at one time.” 

Clearly American’s proposal to deliver the five ship¬ 
ments or so-called five “parts of shipments” on five suc¬ 
cessive days is unlawful under the Board's order. 

That American has excepted its assembly and distribu¬ 
tion service tariff from its deferred airfreight tariff (Exh. 
AA-1, P. 1, Rule 10) is of no significance. Its proposal 
contemplates the accumulation of shipments and as such 
is in violation of the Board’s Order E-4606. 

American’s proposal violates Section 221.71(b) of the 
Board’s Rules Concerning the Construction, Publi- 

1062 cation. Filing and Posting of Tariffs of Air Carriers. 
That rule provides, in part, that different rates on 
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tlie same commodities from and to the same points subject 
to different minimum quantities may lie published pro¬ 
vided—‘‘(1) A lower rate shall be provided on a greater 
minimum quantity or quantity group.” Rule 45(b) of 
American’s proposed tariff provides that where a shipper 
delivers more than the maximum weight shown in column 
3 of the table shown in Rule 40, charges will be assessed 
on such exeess weight at a rate in excess of that charged 
for weights in excess of the maximum weight. For example, 
if a shipper tenders 700 pounds on one day but not in 
excess of 2,500 pounds for the entire live days, he will pay. 
New York to Los Angeles, $15.00 per cwt on 625 pounds 
plus $24.55 per cwt on 75 pounds. Thus, for a larger quan¬ 
tity a higher rate will be exacted. This, it is submitted, is 
unlawful under the rule above quoted. 

On its face, American's proposal has within it the in¬ 
gredients for widespread discrimination and would be 
open to many and serious abuses in its application. The 
large shipper who does not ship each day, the large shipper 
who ships each day but not to the same consignee, the large* 
shipper who ships each day to the same consignee but in 
varying volume, and the small shipper be he a regular or 
irregular shipper, do not qualify for American's deferred 
service. Only the large shipper, shipping each day to the 
same consignee, can obtain the benefits of the de- 
1063 ferred service at the reduced rates. The cost of the 
service to the carrier is identical whether a shipper 
ships each day to the same consignee in a uniform volume 
or whether he ships to many consignees or other than in a 
uniform volume. The Hoard found this to be unjustly dis¬ 
criminatory when it held in Investigation — Accumulation. 

Assembly and Distribution Rules, Supra that: 

“if carriers were permitted to ship parts of an as¬ 
sembled or accumulated shipment as received, and 
to deliver them at destination as the parts arrive, 
there would arise an unjust discrimination against 
shippers of single shipments.*’ 
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This is substantially what the Interstate Commerce Com¬ 
mission held when it said that a difference in quantity 
shipped as a single unit justifies a fair and reasonable 
difference in transportation rates but that rate should be 
open to any who can use it on the basis of a single ship¬ 
ment. 

American seeks to justify the rule on the ground that it 
is necessary to prevent the diversion of traffic from its 
regular airfreight service (Exh. AA-A, Pages 4-3). The 
fear that some shippers now using regular service might 
divert traffic to deferred service if rates for that service 
were available to them may be a real one but by no stretch 
of the imagination can it justify discrimination. 

The record is replete with illustrations of situations 
which will arise under actual operations under 
1064 American's proposal which will make it difficult to 
avoid discrimination. For example, pressures will 
be brought on the carrier to release part of a shipment on 
arrival on payment of regular airfreight rates (Rec. P. 
300: American's rejected tariff. Rule 33, which although 
excluded from presently proposed tariff, would be included 
if permitted, Rec. P. 220): to release goods before delivery 
date at no increase in rates (Rec. P. 81); to divert deferred 
airfreight to regular airfreight after acceptance of ship¬ 
ment by the carrier, notwithstanding the carriers “stop¬ 
ping in transit” rule has been excepted from application 
to the deferred service (Exh. AA-1, P. 1 ; Rec. P. 307); and 
to grant a longer credit period than that afforded to ship¬ 
pers at regular airfreight rates because the charges on 
the first day's shipment cannot be determined until the fifth 
day’s shipment has been accepted bv the carrier (Exh. 
AA-1, P. 8; Rec. P. 168). 

While it may be possible to declare by adequate tariff 
rules that such discriminatory practices are unauthorized, 
which, however, the present rules do not, the opportunities 
for discrimination will be ever present and neither Ameri¬ 
can, the Board, nor other carriers can adequately police 
the practices (Rec. P. 422). The Board should be reluctant 
to approve any proposal that contains within it the many 
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ingredients for widespread discrimination as is contained 
in American's proposal. 


1063 


III 


American’s Proposal Cannot hr Justified on the basis 
of Cost Considerations. 


American contends that “the airlines have been steadily 
increasing their cargo carrying capacity, particularly in 
combination planes" and that “increasing amounts of this 
available capacity have been left unused, representing 
equal loss to both the airlines and the shippers who could 
use this cargo lift to advantage” (American's Petition, 
Page 2). This unused bin capacity on American's flights, 
based on the experience of October, 1934, amounts to 41,- 
843,000 ton miles annually (Petition—Page 7). Based on 
the experience of October. 1933, the unused bin capacity 
amounts to about 44,000,000 ton miles annually. Between 
the points where it is proposed to offer a deferred air¬ 
freight service, the unused capacity would accommodate 
approximately 107,000 pounds a day, 43,900 pounds on 
westbound flights and 01,973 on eastbound flights (Exh. 
A A-A, Page 3; Exh. A A-3, Pages 1 and 2). Additional 
traffic to utilize the unused bin capacity can, according to 
American, be handled at “no direct flight expense” and 
“other expenses will be cut to the bone by the nature of 
the service” (Petition, Page 8). 

In advancing the theory that traffic moving on a deferred 
basis can be handled at no direct flight expense and with¬ 
out paying a proportionate part of the carriers indirect 
expenses, American becomes an exponent of the so-called 

no cost theory. This theory was discussed by the 
1066 Board in the Air Freight Bate Investigation . 9 

(AA.B. 340, where it said: 


“The no cost theory, advanced principally by the 
smaller certificated carriers, basically assumes that 
freight will be carried in the unused cargo space on 
passenger flights, and that, since the ground and flight 
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personnel would bo there anyway, freight is entitled 
to a free ride. Even the firmest advocates of this theory 
admit its temporary and developmental character, and 
recognize that a fuller growth in freight volume would 
result ultimately in freight costs which would have 
to he recognizee! as such. While this theorv has some 
surface validity, it is apparent in view of the large 
airfreight potential that its adoption would lead in¬ 
evitably to the generation of a full complement of 
airfreight cost which must either he provided for in 
the freight rate or become an unreasonable burden on 
other classes of air traffic.” 


On its presently operated schedules westbound between 
Xew York and Los Angeles, American indicates that it 
has an average* daily unused bin capacity of about 20,000 
pounds (Exhibit AA-3, Page 1). It argues that if it had an 
additional 20,000 pounds a day of Xew York-Los Angeles 
traffic it would he able to operate all of its schedules be¬ 
tween Xew York and Los Angeles with a 100% load factor. 
In order to obtain this traffic it proposes to offer an air¬ 
freight service at rates below surface parcel post and rail 
express first class rates and only slightly higher than rail 
L.C.L. and L.T.L. rates (Exh. AA-li). Mr. Johnson, Vice 
President and Sales Manager of American Airlines, Inc., 
was unable to give an estimate of the amount of traffic 
now moving by surface carriers, which might be 
1007 attracted to American's deferred service by reason 
of the low rates proposed (Hoc. P. 151). It is appar¬ 
ent, however, that the volume would he great. Mr. Ben- 
ninger on behalf of Flying Tiger testified that one surface 
forwarder alone is moving approximately 600,000 pounds 
of freight everv dav from Los Angeles to the east coast 
(F.T. Rec. Pages 22-23). 

Granted that it would he desirable for American to 
operate its flights with a 100% load factor and that this 
would reduce its unit cost o?i a per pound or per ton mile 
basis, the whole scheme backfires when and if a greater 
volume than required to fill its unused bin capacity is ten¬ 
dered to it. That this will happen is clear, in fact, Ameri- 
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can is asking for it to happen when it proposes to publish 
rates below those of the surface carriers. It is a matter of 
simple economics that no shipper will continue to use sur¬ 
face transportation if he can get a faster and better service 
by air at a lower rate. 

The serious question that arises, therefore, is: What will 
American do with the traffic tendered to it in excess of 
its unused bin capacity? Mr. Johnson testified that if 50,- 
000 pounds a day were tendered to American at New York 
for Los Angeles, “we would be unable to carry it’’ (Rec. 
P. 152). When asked whether American would refuse to 
accept it, he said, “1 do not know whether we would or not'" 
and when pressed still further, he said, “I don't know the 
answer to that” (Rec. P. 152). He was again asked 
1068 the question and tins time lie testified “I don't know 
that wo would accept that traffic because I wouldn't 
be able to move it,” and when finally lie was again asked if 
American would refuse it, he replied “yes" (Rec. P. 153). 
If a shipper in California tendered 40,0 )0 pounds of de¬ 
ferred airfreight to American, Mr. Johnson testified, “it 
would clog the pipeline and prevent other shippers from 
using the deferred service upon a regular basis” (Rec. 
P: 25). 

The law is clear that a common carrier is under a duty 
to receive for transportation and to transport the property 
tendered to it for transportation, provided the property is 
such as it holds itself out as willing to carry, or as it usually 
carries. If it refuses to accept property tendered to it for 
transportation, the shipper is entitled to recover, in an 
action at law, such damages as he has sustained. l.'J Corpus 
Juris Secundum 61 and 66. But aside from the legal obliga¬ 
tion of the carrier to accept the traffic, practical considera¬ 
tions dictate that it must accept what is tendered to it and 
move it as best it can. It is inconceivable that a shipper's 
truck would pull up at American's dock at the airport with 
10,000 pounds of traffic and be told to take it away simply 
because American had no unused bin capacity on that par¬ 
ticular day, or that it had a backlog of traffic which it 
could not move on regular flights during the next day or 
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two. Tile only obvious answer is that American 

1069 would be required to fly additional aircraft to accom¬ 
modate deferred airfreight and once it was required 

to do this its direct and indirect costs would be the same 
or even higher than its costs with respect to regular air¬ 
freight transportation. 

This is undoubtedly what the Board had in mind when 
it said: 

“Promotional rates, to be sound, must be fixed not 
only with due regard to the traffic they are expected 
to generate, but with sufficient regard for attainable 
costs to assure that the rates will not have to be raised 
when the expected volume is realized.*’ Air Freight 
Hate Investigation. Supra, P. 345. 

Assuming that American would be successful in attract¬ 
ing a quantity of traffic to its deferred service equal to or 
less than its unused bin capacity, and no more, there is still 
no justification for assuming that this traffic is entitled to 
a free ride. Unless the actual cost of providing the de¬ 
ferred service is provided for in the rate, the costs will be 
borne bv the other classes of traffic handled bv American, 
namely, passenger, air mail, air express and regular air¬ 
freight. “Uneconomically low rates,” the Board has said, 
“place undue burdens upon other types of traffic without 
any promise of compensating benefits in the form of sus¬ 
tained unit-cut reductions and ultimate profitable opera¬ 
tions as increased volume develops.” Air Freight Rate 
Investigation. Supra, P. 345. 

American has introduced no cost data except an un¬ 
realistic guess that its costs for handling deferred air¬ 
freight for one year will amount to $2,800 plus $50,- 

1070 000 for unexplained contingencies (Exh. AA-15, P. 
3). Bureau Counsel, however, introduced actual cost 

statistics, wherein it appears that American’s present 
freight cost per revenue ton mile is 30.93 cents, that with 
an 85% load factor, its costs would be 22.48 cents, and 
with a 100% load factor, 20.10 cents (Exh. BC-1, P. 1). 
These costs should be compared, for example, with a reve¬ 
nue yield from the proposed deferred airfreight rates, Xew 
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York to Los Angeles, of 0.79 cents per ton mile and of 9.42 
cents, Washington to San Francisco (Exh. AA-10). 

The below cost deferred airfreight service will be subsi¬ 
dized principally out of revenues currently received by 
American for handling air express traflic. With respect to 
this traffic, American provides for the loading and unload¬ 
ing of aircraft and air transportation only. It assumes no 
expense for loss and damage, advertising and promotion, 
accounting, etc. and yet this traffic produces revenues to 
American of approximately 39.89 cents per ton mile. De¬ 
ferred airfreight will move at the same speed as air ex¬ 
press, in fact, in the same planes, be given the same ground 
handling service, and will be advertised, solicited, pro¬ 
moted, billed, and even stored at the expense of Ameri¬ 
can—for all of which American will receive as little in some 
cases as 9.42 cents per ton mile. How can American seri¬ 
ously contend that the proposed deferred airfreight rates 
will be compensatory when for considerably less service at 
considerably less cost it receives four times as 
1071 much revenue per ton mile from its air express 
traffic ? 

True, air express is entitled to a so-called priority, that 
is, air express will be accommodated before regular air¬ 
freight or the proposed deferred airfreight. For this pri¬ 
ority, it should pay a greater share of the airline's costs, 
principally direct flying expenses. But from the data 
appearing in Exhibit AA-13 it would seem that between 
Chicago and Los Angeles and between Washington and 
Los Angeles, the same delivery time is quoted for regular 
airfreight and air express, and between other points, the 
difference is only slight. While American has deemed it 
necessary to build in a delay in its proposed deferred serv¬ 
ice to protect its regular airfreight traffic from diversion, 
there is no delay, built in or otherwise, to regular airfreight 
to protect its air express traffic from diversion (Exh. AA- 
12, P. 2; Rec. P. 169). That air express continues to 
grow, that it even continues to exist, bespeaks of the genius 
of Railway Express Agency in promoting, developing and 
in actually performing an air express service. 

It is no secret that Railway Express Agency’s immediate 
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concern i'n this case is the threat of diversion ot its rail 
express traffic to the proposed deferred airfreight service. 
The rates proposed by American were expressly designed 
to undercut the lirst class rail express rates (Rec. Pages 
184 and 237). That they are actually lower than 
1072 rail express rates is apparent (Exh. AA-11). 

REA is aware of the fact that as a general propo¬ 
sition the Board is not required to consider the effect of 
below cost rates for air transportation on competing sur¬ 
face carriers. Civil Aeronautics Act , Sections 2 and 1002(e). 
However, in the case of REA which is both a surface car¬ 
rier and an air carrier, the Board cannot wholly ignore 
the effect of American’s proposal on REA's rail express 
traffic. Air express provides higher net ton mile revenue 
to the airlines than that received from any other traffic. 
This revenue at its present level is possible only because 
REA is in the rail express business. Through its rail 
express organization, covering as it does the entire coun¬ 
try. it has provided the airlines with an organization which 
is practically tailor-made for similar coverage in the air 
transportation field. Without the rail express business, 
however, REA would be unable to continue in the air 
express business and neither would the airlines be able to 
continue since they more or less concede that there is no 
organization to which thev can turn should REA discon- 
tinue its air express operations. 


It is not beyond the realm of possibility that the effect 
of American’s proposal will be to destroy REA’s rail ex¬ 
press business to the point where it will be unable to pro¬ 
vide a satisfactory air express service and thereby take 
from the airlines the most lucrative traffic which they are 
now handling. 


1073 In addition to the foregoing, it should be pointed 
out that American is able to finance a below cost air 
transportation service out of its air express revenues, 
with the result that the more efficiently REA operates in 
the air express field and the more volume it handles, the 
more revenue will be available to American to be used in 
maintaining non-compensatory rates and thus diverting 
additional rail express traffic to airfreight service. "While 
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some immediate revenue may be realized bv American from 
such a proposal, the end result might well be disastrous 
for all of the airlines. 

Aesop likened it to killing the goose that lays the golden 

egg- 

IV 


American's Proposal is Confusing and Unworkable and 
would be Difficult to Police. 


From the date its petition was filed, American has pre¬ 
sented a confused picture of how its proposed service will 
function under actual operations. Like the man on the 
flying trapeze, it has gone from one position to another, 
never reallv sure of where it was going nor where it would 

» r 1 v* 

finally land. 

In its first tariff, which was rejected, and in its petition, 
a shipper to qualify for deferred airfreight service, was 
required to tender a shipment of a minimum weight of 500 
pounds on each of the five consecutive days; in the re¬ 
vised tariff, only a “part shipment" need be ten- 
1074 tiered each day. Under Hide 35(c) of the original 
tariff, a shipper could obtain the release of a ship¬ 
ment prior to the specified release time by paying the 
regular airfreight rate. This rule was eliminated in the 
revised tariff but at the hearing it was revived and while 
the record is confusing, it appears that American now pro¬ 
poses such a rule (Ree. P. 59). In its presently proposed 
tariff, American’s “Stopping-in-Transit" rule will not be 
applicable to shipments moving under deferred airfreight 

rates, and vet it is Mr. Johnson's testimonv that until a 
• * 

shipment is airborne it can be diverted from deferred to 
regular airfreight (Ree. P. 346). When asked how C.O.l). 
shipments would be handled, Mr. Johnson thought that 
something could be worked out whereby the C.O.l). could 
be collected “proportionately or delay the collection until 
all five pieces have been delivered to him" (Ree. P. 375). 
How this would work out is confusing in view of Rule 6.1 
of Official Airfreight Rules Tariff, Xo. 1A—CAB Xo. 13 
which provides that no part of a shipment shall be de¬ 
livered until the whole amount of the C.O.D. has been col- 
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lccted. Rule 13 of the proposed tariff provides that “One 
part of a shipment must be tendered to the carrier each 
day of the period.*' (Exh. AA-1, i\ 1). But this isn't 
what American means (Roc. Pages 213-213). In the first 
tariff that was filed, Rule 30(c) provided that only the 
actual weight delivered will count towards the five day 
period's total. This rule is not in the presently 
1073 proposed tariff and its absence provoked consider¬ 
able discussion which only added to the confusion 
and which prompted one of the attorneys to ask whether 
shippers “have as great difficulty understanding your 
tariff as the lawyers do" (Roc. Pages 218-223). These are 
some examples of the confusion which exists, little of 
which was cleared up during the three day hearing. 

Mr. William A. Craig, testifying on behalf of Slick Air¬ 
ways found American's proposal to be confusing and un¬ 
workable. In commenting on tho administrative difficulties, 
he said: 


“In the billing procedures, for example, the difficul¬ 
ties which would he had in figuring out exactly how 
various situations which could easily occur would be 
handled, would be very, very great. It is highly doubt¬ 
ful in my mind whether our billing clerks would even 
be able to bill under this thing. The entire problem of 
accumulating air bills and filing them, and I imagine 
you would have to rate each individual air bill in many 
cases—especially in the cases where they fell out of 
the pattern, totalling them up, and ultimately billing 
the customer, seems to us to he extremely poor from 
the standpoint of administrative procedure . . . Cer¬ 
tainly the warehousing of the freight would cause a 
great deal of a problem. The segregation of the freight, 
keeping it separated, trying to keep the proper days 
in the proper groups, and the problem of policing, of 
course, we think is the greatest administrative prob¬ 
lem of all.” (Rec. Pages 404-403). 
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Mr. \V. I). Dilvvortli, Trallic Manager, United Air Lines, 
In<\, was equally certain that the proposal is unworkable 
and contusing, lit* commented as follows: 

"First, American Airlines’ proposed rate 
107(5 scheme is unduly complex and the charges are 
quite indefinite. The charges are based on the 
total weight which is not known until the end of the 
fifth day. Daily minimunis and daily niaxiniums are 
based on total weight, and they accordingly cannot 
he ascertained for the purpose of assessing charges 
until the total weight is known. Therefore the shipper, 
by and large, would not know what his charges would 
be until he had tendered the fifth part, on the fifth day. 
lie would not know what his overages, his underages 
and his penalties wore in the form of transportation 
costs . . . Because of the uncertainty of what deferred 
airfreight charges would he under this plan, and what 
it would cost the shipper—which is rather fundamental 
—we do not think that this represents a sound ap¬ 
proach to the development of air freight transporta¬ 
tion . . . There is a more complex rating system and 
its application in the computation of charges. There 
would he more policing to insure conformance to the 
particular requirements that have been set forth. 
There would be the necessity for keeping track of five 
parts of one shipment, of the delivery date when it 
was time to release the shipment.” (Ree. Pages 420- 
422). 


The cross examination of American’s witnesses. Messrs. 
Johnson and Wire, served only to make the proposal more 
confusing. Many facets of the proposal remain unexplained 
and it is clear from their failure to give concise answers to 
many questions that they too are puzzled as to how the 
proposal will actually work out if put into operation. The 
whole proposal was succinctly described by Mr. Craig 
(Slick) as “an administrative monstrosity” and then he 
added “I have seen nothing in this hearing to change my 
mind.” (Rec. P. 404). 
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The proposal does not comply with the principle 

1077 enunciated bv the Board in Investigation — Accumu¬ 
lation, Assembly, and Distribution Rules, Supra., 

where it said: 

“It is a basic principle of tariff construction that 
tariff provisions should be so framed as to admit of 
no uncertainty or ambiguity in their application.” 

V 

Traffic Now Moving at Regular Airfreight Rates on the 
Lines of American as 1 Yell as on the Lines of Other Car¬ 
riers Will be Diverted to American’s Proposed Deferred 
Service to the Overall Detriment of the Industry. 

It is the position of American that because of the built-in 
delay to the deferred service and because of the require¬ 
ment of continuity, diversion from regular air cargo will 
not occur (Exh. AA-A, Pages 4-5; Rec. P. 12). The argu¬ 
ment that the built-in delay may prevent diversion is under¬ 
standable; at least to the extent that where a one day ear¬ 
lier delivery is essential, a shipper will not divert from 
regular air cargo to a deferred service, but what is not 
understandable is how or why the requirement that a 
shipper tender a uniform amount of traffic each day over 
a five day period will prevent diversion. 

Mr. Johnson testified: 

“Also of importance is the fact that this require¬ 
ment of continuity helps eliminate any problem of di¬ 
version from regular air cargo which might otherwise 
exist. It eliminates any inducement for most airfreight 
shippers to divert to deferred airfreight on rate con¬ 
siderations as well as on service considerations.” (Exh. 
AA-A, Pages 4-5) 

This is no more than saying that the requirement 

1078 of continuity will prevent diversion but left unan¬ 
swered is the question—How or why will it prevent 
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diversion? When cross-examined on this point Mr. John¬ 
son's answers were equally confusing— 

“Q. So the reason for it (the continuity rule) now 
is to guard against diversion ? 

A. Xo, that isn’t the only reason for it. 1 have gone 
into this before. Xow, the reason for continuity is to 
insure an evenness of How, to provide a quality of 
service that will permit the development of deferred 
airfreight rate, and prove the experiment and as a 
safeguard against diversion. 

Q. Well, if your shipper is not interested in even¬ 
ness of flow and if your competitors are not interested 
in an evenness of flow, should they be permitted to 
have deferred airfreight service? 

A. We don’t think that you can disassociate even¬ 
ness of flow from the quality of service and the fact 
that evenness of flow will improve the service to the 
shipper makes it impossible to say the shipper isn’t 
interested in it.” (Rec. Pages 32-33). 

Obviously this does not answer the question and appar¬ 
ently there is no answer for a little later on Mr. Johnson 
was asked: 

”Q. So we really get down to the fact that it’s this 
holding period or the delay in delivery which is the 
device to prevent diversion?” 

And he answered: 

“A. Well, that’s the primary check against diver¬ 
sion, the four day holding period. The others all con¬ 
tribute to withstanding diversion, but that’s the pri¬ 
mary check that we have built into the tariff to guard 
against diversion (Rec. P. 65).” 

Perhaps American will explain in its brief how or 
1079 why the continuity rule will prevent diversion; cer 7 

tainly it hasn’t been explained in the record thus 
far made. 
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Normal airfreight. New York to Los Angeles, is avail¬ 
able for delivery on the second morning: that is, a ship¬ 
ment received on Monday will he delivered on Wednesday 
morning (Rec. P. 137). Deferred airfreight delivered on 
Monday will be released at the airport at 5:00 P.M. Wednes¬ 
day or will be delivered on Thursday morning (Exh. AA-1, 
P. (I). Thus, at most, the so-called built-in delay is twenty- 
four hours. Rates for deferred airfreight. New York to Los 
Angeles, are approximately 40% below the rates for regu¬ 
lar airfreight (Exh. AA-10). Whether or not a shipper will 
divert traffic now moving in regular service to a deferred 
service will be determined by weighing a reduction of 40% 
in the rate against a delay of not more than twenty-four 
hours. Viewed in this light, it is inconceivable that there 
will be no diversion. 


Rail express is admittedly slower than either regular 
airfreight or the proposed deferred airfreight. American 
is apparently satisfied that it cannot attract this traffic to 


its deferred service bv morelv offering a faster service, but 


a lower rate as well must be offered. It is the reduced rate, 

not the savings in time, which will bring about diversion 

of rail express traffic. By the same token, diversion from 

regular airfreight cannot be avoided bv a more twentv-four 

• % 

hour delay in the face of a 40% reduction in rates for the 
deferred service. 


1080 Mr. Dilworth was certain that there would be 
diversion from regular airfreight. lie said: 


“Any shipper who ships in the neighborhood of 
-.500 pounds or more a week and has packages to meet 
the qualifications that have been specified, is suscep¬ 
tible to using the deferred rates because of the savings 
that would be offered in transportation costs. And 
without too much diminution in service, the 24-hour 
slower delivery time than by regular airfreight, for 
westbound traffic, for example, is generally faster than 
rail express service, and would be attractive to certain 
shippers because of cost savings.” (Rec. P. 422). 
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Mr. Dihvorth went on to explain that United at the pres¬ 
ent time is not giving as fast a service as American, and 
yet United gets its share of the traffic. Furthermore, he 
continued, “there are some delivery schedules for deferred 
airfreight in this proposal which are as good as for regular 
airfreight” (Roc. I\ 4 l > : 2). All other witnesses, other than 
those appearing for American, gave substantially the same 
testimony. 

The deferred service will lie particularly attractive to 
airfreight forwarders. While there may be some forwarders 
who sell their service on the basis of speed, a more impor¬ 
tant selling factor is price. Forwarders today hold traffic 
iri order to obtain sufficient volume to enable them to obtain 
lower rates and a delay of twenty-four hours over regular 
airfreight schedules would not be important. Shippers who 
do not have sufficient volume or who do not ship each day 
and are therefore unable to use the deferred service can 
obtain the reductions in rates by diverting their present 
airfreight traffic to forwarders for consolidation at 
IbSl the deferred rates. 

In the recently concluded Air Freight Forwarder 
(’ase. Docket 5947 et al., the direct air carriers minimized 
the savings which would result from the operations of 
forwarders in consolidating small shipments and tendering 
them to the direct carriers as single large volume ship¬ 
ments. American Airlines, in its petition for reconsidera¬ 
tion in that case, page 3. put it this way: “further, it (the 
majority of the Board members) ignores a fact that is un¬ 
deniable on this record: namely, that air carriers have 
suffered economic loss as a result of the forwarder’s diver¬ 
sion of small package shipments that reappear as volume 
shipments bearing lower rates.” If American’s position in 
that case is sound, how can it justify its proposal in this 
case which unquestionably will result in a further diversion 
of traffic to forwarders? 

It was suggested in answer filed by REA to American’s 
petition in this case that unless proper safeguards were 
provided in American’s tariff, forwarders could pass off 
the deferred airfreight service as regular airfreight serv- 


i 

i 



Tr. 1081-1082 


136 

ice and that a situation of this kind would he practically 
impossible to police. To which American replied: 

“1. The suggestion that forwarders might palm off 
deferred airfreight as regular airfreight ignores the 
practicalities of competition which would discourage, 
if not prevent, such misrepresentation to the public. 
Application of the Minimum Rate Order to forwarders 
to require that any deferred airfreight service resold 
by them be clearly labeled as such would be an effec¬ 
tive way for the Board to prevent any such palming 
off." 

But what American does not explain is—if the 
1082 Board accepts its proposal and excepts deferred air¬ 
freight from the Minimum Rate Order, how could a 
further order of the Board making the Minimum Rate 
Order applicable to forwarders have any application to the 
use of deferred airfreight by forwarders? 

It is a matter of simple economics that a 409c reduction 

in rates, even with a delav of twentv-four hours in transit 

• * 

time, will divert traffic now moving at regular airfreight 
rates. For the good of the industry, therefore, the Board 
should deny American's request that it be permitted to 
establish rates for a deferred service on the basis proposed. 


VI 


The Answer to the Unused Spare Problem. 

REA has attempted to outline to the Board the reasons 
why American should not be permitted to institute the 
deferred airfreight service on the basis proposed. It is 
readily admitted that this does not solve American’s prob¬ 
lem of utilizing its available capacity which exists particu¬ 
larly in its combination flights. 

The problem arises primarily from the fact that combi¬ 
nation flights are operated essentially for the transporta¬ 
tion of passengers (Rec. Pages 162-163). When a new 
flight is established because the passenger traffic requires 
it. additional freight carrying capacity is created. In rail 
transportation this would be like adding a freight car to 


a passenger train each time a passenger car is added. 
1083 Having the passenger traffic, the carrier must then 
seek out freight traffic to fill the freight car in the 
case of a railroad or the cargo compartment of tin* plane 
in the case of an airline. 

The record in this case is clear that American has a 
sufficient volume of regular airfreight to fully utilize its 
unused bin capacity, at least on westbound flights. In its 
Xew York-Los Angeles operation it has unused bin capac¬ 
ity of approximately 20,42b pounds each day (Exh. A A-3, 
Page 3). This is almost identical with the cargo flown in 
its all cargo service between these points (Exh. AA-7, P. 1). 
Divert that traffic to the combination flights and there will 
be no unused bin capacity. 

This, of course, will delay traffic received for example, 
during the evening hours of Monday, to the daytime com¬ 
bination flights on Tuesday and delay delivery at destina¬ 
tion until Wednesday morning. But air express, as priority 
traffic, will continue to provide a one day service with most 
of the regular airfreight moving twenty-four hours slower. 
Considering the wide disparity that exists between air 
express and airfreight rates, regular airfreight is entitled 
to no better service. Where speed is essential, air express 
will be used: where the cost of the service is a primary con¬ 
sideration, airfreight will be used. 

Obviously this suggestion is not the whole answer to tin* 
problem but it would go a long way toward solving it 
without putting in jeopardy the air express and 
10SJ- regular airfreight services now provided by Ameri¬ 
can and other passenger carrying airlines. 


Conclusion. 

PEA has attempted to point out to the Board that 
American's proposal is unlawful and unsound, that the 
rates proposed cannot be justified on the basis of cost 
considerations, that insurmountable administrative prob¬ 
lems will arise under actual operations, and that substan¬ 
tial diversion from regular airfreight will result. REA 
has also endeavored to point out that the undercutting of 
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rail express rates will tend to destroy its ability to continue 
rendering an efficient air express service which today is 
providing the airlines with its highest net revenue per ton- 
mile. It has also suggested a possible solution to the un¬ 
used bin capacity problem. 

For these reasons, REA urges that the petition of 
American Airlines be denied. 

In its petition of October 7. 1055, Flying Tiger Line, Tnc„ 
seeks an amendment to the .Minimum Kate Order which 
would have the effect of reducing the minimum rates on 
-hipmentls weighing in excess of 10,000 pounds. A mini¬ 
mum rate of 13 cents per ton mile for the* first 10,000 ton 
miles in any one shipment in excess of the ton miles which 
accrue in a 10.000 pound shipment and 9 cents per 
10-5 ton mile for all remaining ton miles in any one ship¬ 


ment is proposed. 

'hi October 19, 1955 KFA filed an answer to the afore¬ 
said petition and it respectfully requests that the matters 
contained therein be herein incorporated by reference. To 
this KFA wishes to add that, even assuming a 100% load 
factor. Tigers' costs would be 12.93 cents per ton mile 
t Exit. I>(’-1. I\ 1). This should be compared with the rates 
proposed which will yield no more than 12.048 cents per 
ton mile or les<. on shipments weighing in excess of 30,000 
pounds (Exh. FTL 7. P. 2). The reductions in costs which 
rige?'" expects to realize are based on a weight per ship¬ 
ment ot 40.000 pounds (Kee. I\ 1ft). But there is no evi¬ 
dence of record that shipments even approaching this vol¬ 
ume are available for air transportation. 


Conceivably air freight forwarders could accumulate 
Mich shipments but by doing so they would merely return 
to the carrier at the reduced rates the same traffic it is 
now handling at its regular rate. 

KFA urges that the petition of Flying Tiger Line be 
denied. 


Kespectfully submitted. 

Railway Express Ackxcy, Incorporated 
(S.) Emil Sf.f.rup. 

Its Attorney 
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Official Report of Proceedings 
Before The 

CIVIL AERONAUTICS BOARD 
Washington. I). C. 

In 111 <* matter of: The Petition of American Airlines. Inc 
Oral Argument 
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Proceedings 


Chairman Rizley: The Board will be in order. 

The Board will now hear the oral aririnnout on petition 
of American Airlines for modified minimum freight rate 
order in docket 1703. et al. 


11H3 

Oral Arccmint of Emu. Seek pin on Behalf of Railway 

Express Agency. Inc. 

Mr. Seerup: May it plea*., tlm Board: Railway Express 
has said pretty much all that it has to say in the pleading 
which it has filed in this case and in its brief. I would like, 
however, merely to emphasize only one point, and that i< 
to point out irhcrein ire Inticrc that the A at ericau proposal 
is uului*‘ful. auft if uulaiefa! ter Aou t reach tin' (ji(estiou< 
as to irhether it is ceouoiaiealitf soinirl or ofhencisr. 

The element that makes the proposal unlawful in our 
opinion is the proposal to accumulate for the purpose of 
offering a reduced rate, the shipments tendered by a ship¬ 
per over a period of five days. 

In the original petition filed by American it referred to 
a shipment each day of a minimum weight of 300 pounds, 
and that these shipments would be tendered over a period 
of five days. In its tariff it refers to the daily tender as a 
part of a shipment. 
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Whether you call it a part of a shipment or a shipment 
each dav, the result is the same because vou are accumu- 
lating traffic over a live-day period in order to give the 
shipper a reduced rate based on the volume. 

American agrees that this is so. Their witness, Mr. John- 
son, at page 112 of the record, was asked a number of ques¬ 
tions and answered finally in this manner: 

“I think if you move it over live days, it would 

1194 result in an accumulation." He was again asked, 
“Would you define the total at the end of the five 

days as a single shipment l" He said, “Yes, but the require¬ 
ment that it move in five parts forces on the shipper the 
obligation to give it to vou in five consecutive (lavs and 
therefore get his portion of the operation at a stipulated 
time." 

Question: “So it is an accumulation over a five-day 
period ?” 

Answer: “Yes." 

So we have established that the proposal involves an 
accumulation of traffic over a five-day period of time. 

('hairman Kizley: Does that make it illegal within itself? 

Mr. Seerup: Yes. That is my point. In the Board’s in¬ 
vestigation of the accumulation, assembly, and distribution 
rules of the carriers, the Board had before it something 
almost identical with this. The Board said in its opinion: 
“We have before us the task of determining the extent, 
if any. of the rules here under investigation or practices 
pursuant to such rules, to modify the minimum rate orders, 
and whether such rules or practices are unjust or unreason¬ 
able, unjustly discriminatory, unduly preferential or un¬ 
duly prejudicial.” 

Then in describing these rules the Board said: “Pur¬ 
suant to accumulation rules, all parts of a shipment re¬ 
ceived by a carrier within a given period”—and 

1195 then in parentheses—“which vary from 24 hours 
to one calendar week.” 

In other words, at the time the Board had this case be¬ 
fore it some of the carriers had on file rules which provided 
for the accumulation of shipments over a period of as long 
as a week. 
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American lias it here lor live* days. Let nu* tir>t say that 
the Board held that any rule which provided for the ac¬ 
cumulation heyond 24 hours was illegal and unduly preju¬ 
dicial. Then the Board ordered these rules stricken from 
the airlines tariffs, ordered them to withdraw these rules 
within 30 days, and that they could refile rules provided 
they met with the requirements of the model rules which 
the Board appended to its order. 

In the model rules the Board said, as to the accumulation 
of shipments, that they could be accumulated, “provided 
however that all parts of a shipment to he assembled will 
be tendered to the carrier no later than 24 hours after the 
receipt of the first of such parts and parts received after 
such 24-hour period will be transported as separate ship¬ 
ments at the rate or charge applicable thereto."’ 

Mr. Gurney: That is a Board rule, is it not, that you have 
just recited? 

Mr. Seerup: That is correct. Based on the decision of 
the Board. 

1190 Mr. Gurney: Isn’t this case to change that rule? 

Mr. Seerup: This case is an attempt to modify the 
minimum rate order in which the Board has fixed certain 
minimum rates. 

Mr. Gurney: Then you say that this is not an effort to 
change the rule that the Board originally made? Isn't that 
their petition? 

Mr. Seerup: I say this: There has been no request on 
the part of American to change the rule. By indirection, 
perhaps. But my point is that if the Board were to adopt 
the American proposal it would have to reverse itself in 
what it said in this case. 

I maintain that that is law, the Board having so said, 
and that until the Board reverses itself in this case, it 
cannot authorize American’s proposal insofar as it pro¬ 
vides for the accumulation of shipments over a period 
longer than 24 hours. Twenty-four hours. 

Chairman Rizley: Suppose they accumulated them within 
24 hours but didn’t send them out? 

Mr. Seerup: Then we are up against another provision 
in the Board’s order which said that they can accumulate 
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within 24 hours and they can also move them as they come 
into the carrier's dock, but that they all have to be de¬ 
livered at one time. 

That is another requirement in this decision. 

1197 There are two things: that they cannot accumulate 
beyond 24 hours, and that they must deliver all parts 

of the shipment at the same time. 

Mr. (ilimey: That must be changed then but sometimes 
a shipment comes in that is too big for even an all-cargo 
plane. Maybe one part will get there Tuesday and another 
one Thursday. 

What are vou going to do '! Have them hold the first 
shipment until the second one gets there? 

Mr. ISoerup: There is one exception, and that is provided 
that none of the parts of the shipment have been misplaced. 
In other words, if a part is lost they, of course, will have 
to make a separate delivery of that. But there is no pro¬ 
vision in this rule for delivering an accumulated or assem¬ 
bled shipment at more than one time. 

American’s proposal, the ingredients of it, arc, first, that 
the accumulation shall continue over a five-day period of 
time, and second, that there shall be five separate de¬ 
liveries. Our position is simply this: that the Board has 
said those things are unlawful. And for the Board to now 
say that American's proposal is lawful, the Board would 
have to go back to what it said in 1950 and say that as to 
American’s proposal it is not unlawful. 

That is simply our position. American meets it with a 
brief statement in its brief merely to the effect that 

1198 the Board has said you can accumulate a shipment 
over 24 hours, the Board can also say that you can 

accumulate a shipment over a period of five days. 

Mr. Dennv: Bv amending the rule? 

4 4 O 

Mr. Seerup: Right. I don’t think I have my point across. 
It is that the Board said that accumulation over more than 
a 24-hour period would be unlawful. And the reason it 
would be unlawful is because it would discriminate against 
the single shipper. 

Those are the words that the Board uses. The Board 
also compares, in its decision, such a rule with the rule that 


143 


Tr. 1198-1222 


tlie ICC has enforced witli respect to surface carriers. The 
ICC 1 says that a surface carrier can accumulate* over a 
period of 24 hours and no longer. The ICC lias also said 
that the shipment must move as a unit. You can't string 
it out. It has to move as a unit. 

The Board has modified that with respect to air carriers 
and said, “\Yo won't require the carrier to move it as a 
unit, hut we do require that it deliver it at one time*." 

In that the Board has distinguished its rule from that 
of the ICC. 

Chairman Rizley: Of course, if the Board should sus¬ 
tain American's position here, that would in itself amount 
to a modification of its rule as far as deferred freight i> 
concerned. That would he correct, wouldn't it* 

1199 Mr. Seerup: My difficulty with that is that I do 
not quite see how the Board can say something is 
unlawful in 1930 and then in 1930 say it is now lawful. 

There has been no change in the law. The only thing 
would he a reversal of the opinion of the Board. 

Thank you. 

Chairman Rizley: Thank you. Mr. Seerup. 

>• 

1214 

Oral Aroi/mf.xt of Georok Cossox, Jr., ox Behalf of the 
Bureau of Air Opf.ratioxs 


So in view of the specific request which is now in 

1221 this case for permission to experiment with a de¬ 
ferred! service, tin* Bureau believes that if the Board 

wishes to accept on an experimental basis a deferred serv¬ 
ice without the discriminatory weight provisions as 

1222 proposed by Tiger, or the weight and continuity 
provisions as proposed by American, that the pos¬ 
sible gains therefrom may warrant the risks involved in 
such an experiment. 
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Second, if that is to be allowed on an experimental basis, 
the Bureau feels that there should be established minimum 
rates for deferred service. We believe that a minimum of 
(>5 percent of the present minimum rates should be ap¬ 
plicable westbound and 55 percent of the present estab¬ 
lished rates, not the directional rates but 55 percent of the 
presently established minimum rates should be established 
eastbound. 

This westbound proposal would increase American’s 
rates approximately $1 a hundredweight and it is about $1 
or 7 percent under the rail express provisions. East- 
1225 bound rates would be approximately 20 percent un¬ 
der the Railway Express and would increase the 
rates of American so that their return would be a little 
higher than their indirect cost. Thev have gone on a com- 
plete added cost theory. 

We believe that if thev are going to get anv volume of 
this business that the handling costs and so on are going 
to have to be paid for, and that the charges therefore 
should be slightly above their indirect costs in that respect. 

* * * * * * # 


1237 Opinion 

Decided: February 20, 1950 
By the Board: 

The Board is here concerned with the proposal of Ameri¬ 
can Airlines, Inc. (American) to establish a new class of 
service known as deferred air freight, together with gov¬ 
erning rules and regulations. The tariff 1 which would have 
inaugurated this class of service was rejected by the Board 
as being in violation of our outstanding order prescribing 
the lawful minimum rates and charges for the transporta¬ 
tion of property by air. 2 Thereafter, American filed a peti¬ 
tion requesting that the minimum rate order be amended 


1 Air Freight Tariff No. 35, C.A.B. No. 87, was filed on September 
12, 1955 to be effective on October 12, 1955. 

2 E-1639, as amended. 
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so as to except therefrom the rates and charges for de¬ 
ferred air freight. American later requested permission 
to institute its deferred air freight service for a period of 
a year without a hearing. 

Several carriers opposed American’s petition 3 and urged 
in substance, that no modification of the minimum rate 
order be permitted without a hearing. Upon consideration 
of the foregoing, we decided that consecutive hearings 
should be held on American's proposal and a similar peti¬ 
tion of Flying Tiger, and that every effort should be made 
to expedite decision thereon. 4 Public hearing was held be¬ 
fore Examiner F. Merritt Rulilen and thereafter the record 
was certified directly to the Board for decision. The parties 
then submitted briefs and participated in oral argument, 
and the case now stands submitted for tentative decision. 

Simply stated, American asks the Board to estab- 
1238 lish a definition of deferred air freight service and 
that no floor be placet! on the rates charged for such 
service. 3 Once established, the terms and conditions in¬ 
cluded within the definition would be mandatory upon all 


3 United Air Lines, Inc. (United) Trans World Airlines, Inc. (TWA), 
and Railway Express Agency, Inc. (R.E.A.) filed answers in opposition 
to American’s petition. Slick Airways, Inc. (Slick), The Flying Tiger 
Line, Inc. (Flying Tiger), Riddle Airlines, Inc., and Northwest Airlines, 
Inc. (Northwest) intervened and appeared in opposition to American’s 
proposal. 

4 Order No. E-975M, dated November 10, 1955. 

3 Deferred air freight service would be defined by American to mean 
property transported by air on a space available basis after accommoda¬ 
tion of all other revenue traffic subject to the conditions that the shipper 
shall clearly designate upon the air waybill his selection of such service, 
that the rates for such service shall be conditioned upon the daily tender 
of property for periods of not less than five and not more than seven 
days in a pattern of day-to-day regularity in weight, and that the 
property so transported shall not be released by the air carrier at the 
airport of destination city sooner than 5:00 P.M. of the third day after 
the date the property was tendered to the air carrier on any shipment 
transported from airport to airport, in an easterly direction, in excess 
of 2100 miles, as computed by using the mileage determined in accord¬ 
ance with the provisions of Order No. E-1G39, or sooner than 5:00 P.M. 
of the second day after the date the property was tendered to the air 
carrier on any other shipment.” 
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carriers inaugurating deferred service. American has sub¬ 
mitted its proposed tariff provisions through which it 
would implement such service. It requests that the Board 
make such changes as it finds necessary and allow Ameri¬ 
can to tile an appropriate tariff within live days after our 
decision in this proceeding. The terms and conditions con¬ 
tained in the approved tariff would be optional as to other 
carriers who might wish to offer this service. American has 
suggested that the effective period of a deferred air freight 
tariff be limited to an experimental period of one year. 

American’s service would be inaugurated on an experi¬ 
mental basis between New York and Los Angeles, Xew 
York and San Francisco, Washington and San Francisco 
and Chicago and Los Angeles in both directions. 0 One rate 
would be established on each segment, ranging be- 
1239 tween 9 and 15 cents per ton-mile depending upon 
the distance and direction. All property carried in 
this service would be handled on a space available basis, 
with a mandatory delay in delivery at destination. To 
qualify for this service shippers would be required to 
tender relatively even daily amounts of property over five 
successive days, normally Monday through Friday. The 
rate is to be based upon the total weight of the five day 
shipment. The proposed tariff prescribes a minimum and 
maximum weight per day (500 and 750 pounds for ship¬ 
ments weighing between 2500 and 3000 pounds, and sliding 
upward as the total weight of the shipment increases). To 
the extent that any daily part of the deferred shipment 
fails to meet the minimum, the shipper pays the applicable 
minimum weight. To the extent that any daily part of the 
shipment exceeds the daily maximum the shipper pays the 
regular (Group 100) air freight rate on the excess weight. 
Any property is acceptable as deferred air freight, except 
valuables, perishables, human remains, live animals, and 
wearing apparel on racks or hangers. Each piece of a ship¬ 
ment must weigh 100 pounds or less and have dimensions 


At the oral argument, American stated that its recently certificated 
Chicago-San Francisco segment might be another logical place for this 
service. 
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not exceeding 24 x 30 x 43 inches. Rules relating to storage 
and carrier liability are also contained in the proposed 
tariff. 

The minimum rates lor the transportation of property 
by air as established on June 2, 1948, by Order No. E-1G39, 
were originally set at 10 cents for the lirst one thousand 
ton-miles and 13* cents for each additional ton-mile. Subse¬ 
quent thereto, the Board modified the minimum rate order 
to authorize lower directional rates in an east bound and 
northbound direction. By order Xo. E-7735, dated Septem¬ 
ber 21, 1933, the Board increased the minimum rates to 20 
cents per ton-mile for the lirst one thousand ton-miles in 
any one shipment and lb 1 .* cents for each additional 
1240 thousand ton-miles (with proportional increases in 
the directional rates). 

The proposed deferred rates are approximately 40 per¬ 
cent less than westbound (Group 100) rates and slightly 
lower than eastbound ((Iron)) 37) directional rates. Tin* 
ton-mile rate on westbound shipments ranges between 12.00 
cents for Xew York-San Francisco and 14.90 cents for Chi¬ 
cago-Los Angeles. Eastbound rates range from 9.72 cents 
per ton-mile for Xew York-San Francisco to 11.3 cents for 
Washing!on-Saii Francisco. Compared to surface transpor¬ 
tation. tin* proposed deferred rates are lower than rail ex¬ 
press and parcel post and higher than LCL and LTL. 

I'll support of its lower deferred rates. American states 
that space for top-off traffic already exists on the daytime 
flights of its combination aircraft. Consequently, there will 
be no direct aircraft costs and only a minimum of addi¬ 
tional indirect costs incurred to move such freight. For 
example, billing and rating procedures will be handled by 
existing personnel, loading and unloading are expected to 
be handled without additional equipment duo to weight and 
size restrictions, and present warehouse facilities at all 
cities to which deferred service is proposed at the outset 
are considered adequate to meet anticipated needs. 

Since space for this traffic is already available, and ex¬ 
pected revenues will more than compensate for the addi¬ 
tional expense incurred, American contends that deferred 
freight should not be rated on a fully allocated cost basis. 
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Allowing for unforeseen contingencies, American estimates 
the total additional expenses for deferred service in the 
iirst year of operation will be approximately $52,800. From 
this service it expects to obtain an average yield of about 
10 cents per ton-mile. Based upon the use of about one- 
fourth of its available unused bin capacity, this would pro¬ 
duce revenue of between $700,000 and $1,000,000. If eventu¬ 
ally the service should produce enough traffic to fill 
1241 50 percent of American’s unused capacity over the 

segment involved, a revenue of $2,400,000 is esti¬ 
mated. 

According to its proponent, deferred air freight service 
has three distinguishing features: (1) a service two days 
slower than regular air freight; (2) tariff rules designed 
to attract an even flow of traffic which can be handled with¬ 
out difficulty; and (3) rates which are competitive with 
those for surface transportation. The service is designed 
to expand the development of air cargo and to transform 
wasted cargo capacity into a useful reduced rate service. 
Exhibits sponsored by American reveal that the domestic 
trunkline air carriers produce over 600 million ton-miles of 
unsold cargo capacity annually. This is between two and 
three times the amount of air freight actually carried and 
represents potential transportation service which is pres¬ 
ently of no benefit to either the public or the carriers. 

Most of American’s unused cargo lift is concentrated in 
the daylight hours. On the route segments involved in the 
proposed experiment, the freight carrying capacity between 
the hours of 6:00 A.M. and 6:00 P.M. is equal to the capac¬ 
ity during the 12 night hours. Yet almost three times as 
much freight is carried at night as during the day. While 
American is utilizing about three-fourths of its night time 
air freight lift on these segments, it is using only about 
ono-fourtli of the available daytime lift. 

Attempts have been made to remedy the problem of 
hourly cargo traffic fluctuation and resultant waste of cargo 
capacity through sales campaigns, special pick-up and de¬ 
livery service, and cooperative arrangements with both the 
Post Office Department and the Railway Express Agency. 
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These efforts have helped, but have not provided a solution. 
American contends that the only practical solution to this 
industry problem is to offer this unused space at reduced 
promotional rates. Through this method, it predicts, 
1242 new shippers will be attracted to air service and 
shippers now using some air service will be able to 
send more of their goods by air. 

It is American's intention to offer deferred air freight 
over any segment which reasonably could be expected to 
generate the type and volume of traffic required and over 
which there exists suflicient unused cargo capacity. As pre¬ 
viously indicated, this service will be initially offered over 
the long haul segments where American has a substantial 
amount of unused cargo space on through flights. During 
the month of October, 1955, a peak freight traffic month, 
there were 107,000 pounds of unused cargo bin capacity 
per day on these segments—or about 44,000,000 ton-miles 
of available but unused cargo lift per year which would be 
available for this experiment. 

For the average day over the westbound segments, 
American’s average unused bin capacity was 43,900 pounds 
with the maximum of 55,630 pounds on Monday and the 
minimum of 35,701 pounds on Saturday. Eastbound its av¬ 
erage unused bin capacity daily was 61,973 pounds with the 
maximum of 74,124 pounds on Sunday, and the minimum 
of 52,941 pounds on Saturday. Actual day-to-day opera¬ 
tions showed no substantial daily fluctuation in the amount 
of unused capacity. 

The segments selected by American are regarded as 
offering the principal opportunities for the development 
of a deferred air freight on a sound basis. These segments 
have a substantial number of through plane and nonstop 
schedules. Such schedules avoid the likelihood of having to 
off-load the deferred traffic enroute once it has been loaded 
at the origination point. This will facilitate programming 
the movement of the deferred traffic so as to assure an even 
flow, when space is available, and to reduce handling to a 
minimum. In the experimental stage of this new service, 
this consideration is of very great importance to American. 
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It is American's position that the requirement of 
1243 continuity, i. e., the tender of property over a period 
of five days, 7 is essential to the effective working of 
deferred air freight. It contends that a steady flow of fill-up 


trallic is necessary to achieve efficient utilization of unused 
space and can best he sup]died by the regular shipper. 
Without such a requirement, an intermittent shipper pur¬ 
portedly could “clog the pipeline"’ and contribute to an 
unreliable service. This, in turn, would scare away the daily 
shipper who no longer would be able to obtain faster serv¬ 
ice from deferred air freight than by ordinary surface 
transportation. American reasons further that it is more 
economical to handle regular daily shipments than inter¬ 
mittent and highly fluctuating loads. American claims that 
if a carrier can expect continuous feeding of traffic from 
shippers, this offers the maximum opportunity for pre¬ 
planning. and enables the carrier to utilize available space 
and personnel more efficiently. In addition, warehouse re¬ 
quirements at the airport of origin will bo reduced. Instead 
of having to store a substantial backlog of deferred air 
freight the carrier can rely upon a steady How of traffic 
from shippers. 


Another alleged justification for the continuity require¬ 
ment is that it would serve as an important check against 
the diversion from regular air freight which otherwise 
might exist. American is confident that this feature will 
eliminate any inducement for most regular air freight ship¬ 
pers to use deferred air freight solely because of rate or 
service considerations. As for the shippers now using regu¬ 
lar air freight on a daily basis, American believes the dif¬ 
ference in speed alone is sufficient to bar diversion. The 
fact that such shippers tender freight daily, instead of ac¬ 
cumulating freight to benefit from volume rates, demon¬ 
strates to American that the speed advantage of regular air 
freight is of the utmost concern to present air shippers. 


7 American indicated at the hearing that it had no objection to the 
extension of the continuity period to not less than five and not more 
than nine days. 
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Taking into account both the service characteris- 
124-1 tics of the deferred air freight and the proposed rate 
level, it is American’s judgment that a weekly mini¬ 
mum of about 2500 pounds from one consignor to one con¬ 
signee is necessary to justify the rate reduction. To assist 
the smooth functioning of the service, reduce warehousing 
and facilitate handling of the traffic, it would also estab¬ 
lish a daily minimum of 500 pounds. By reason of the con¬ 
tinuity requirement, the daily minimum for any shipment 
would increase as the weight of the total shipment in¬ 
creases. Aside from the necessity of a daily minimum to 
justify the lower rate, American argues that such a mini¬ 
mum also serves to reduce the possibility of diversion. In 
support of the latter proposition, evidence was introduced 
showing that most of the air freight shipments and almost 
half of all air freight by weight in American’s service rep¬ 
resents shipments weighing less than 500 pounds.' Ameri¬ 
can argues that the precise minimum for deferred air 
freight could be higher or lower than 500/2500 pounds, but 
insists that it should be substantially higher than the pres¬ 
ent 50 pound minimum for regular air freight. 

American foresees no problem of diversion from air ex¬ 
press or existing air freight service, since its new service is 
designed for the type of traffic not presently using 
1245 any air cargo service. It states that even in periods 
of relative scarcity of lift due to weather, mechani¬ 
cal failures or pro-holiday peaks, when regular air freight 
mav be delaved, deferred air freight will receive slower 
service due to the fact that it will be carried only on a space 


s During the month of November out of 43,055 shipments 13,597 or 31.G 
percent weighed 30 pounds or less, 10,073 or 23.4 percent weighed be¬ 
tween 100 and 230 pounds, 4,580 or 10.5 percent weighed between 250 
and 499 pounds. The remainder, less than 10 percent, weighed between 
250 and 500 pounds. Total weight of shipments of 50 pounds or less was 
349,301 pounds or 3.7 percent of the total, total weight of 50 to 100- 
pound shipments was 717,007 or 7.G percent, total weight of shipments 
weighing 100 to 250 pounds was 1,676,209 pounds, or 17.S percent, and 
the weight of shipments weighing between 250 and 500 pounds was 
1,561,427 or 16.6 percent. This latter figure accounts for 45.8 percent 
of the total weight carried. 
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available basis. Other safeguards against diversion are 
provided by the aforementioned daily and weekly weights 
minimums and by the requirement ot relatively even loads 
over a live day period. Rather than causing diversion, 
American submits that deferred air freight will expand 
existing air freight traffic by educating; the reluctant ship¬ 
per to the advantages of air transportation. 

American submitted a list of 48 possible shippers who 
would use the deferred air freight service. Might of those 
are freight forwarders and the rest are manufacturers, 
mail order bouses and retail stores who have a substantial 
volume of surface freight movement. None ot those poten¬ 
tial shippers appeared or testilied and the record does not 
disclose the volume they would tender or that any of them 


definitely would use the service. However, “more than 60 
to 70 percent” of them are current air freiirht customers, 
some of whom ship thousands of pounds per day. 

American contends that the proposed rates and services 
will not be unlawfully discriminatory. It claims that the 
service will be open to a broad class of shippers and the 
500-pound daily minimum and the continuity requirements 
are reasonable requirements based upon sound business 
judgment and practical operating requirements. It further 
points out that no shipper has objected to this proposal, 
that minimum weight requirements have been customary in 
air cargo ever since the original air freight tariff filed by 
American in 1944, and that the rate structures of 
1246 the carriers recognize reduced rates for increased 
weight. 

Similarly, in answer to claims that the rates are uncer¬ 
tain because they cannot be determined until the fifth ship¬ 
ment has been made, American points out that the tariff 
provides specifically for what the total charges will be for 
any shipment of five parts, and that although the exact 
amount of the bill cannot be determined until after the 
fifth shipment is made there never is any uncertainty as 
to how these charges will be computed. 

All of the parties herein presumably would agree that 
experimentation by which air carriers may obtain revenues 
from presently unused cargo space is highly desirable, pro- 
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vided the experiment is based upon a sound rate structure 
and contains workable and lawful safeguards against un¬ 
just discrimination and against diversion of traffic already 
movin.tr by air. The ]>arties differ with American, however, 
as to whether the instant proposal contains these essentials 
and as to how such a service should be implemented. 

Their principal criticism is directed at the legality of 
American's proposed continuity rub*. Under this tariff pro¬ 
vision, only shippers who could tender at least oOO pounds 
per day for the repaired number of consecutive' days may 
obtain the rate advantage of the proposed service. It is 
contended that such tariff requirement would he unjustly 
discriminatory and would render the rates charged too un¬ 
certain, within the meaning and purposes of Sections 404 
(b). 1002(d) and 403 of the Act. 

The various parties point out that this rule would pre¬ 
clude the small shipper, as well as the large shipper who 
cannot ship regularly to the same destination and the same 
consignee, from using the deferred service. This inability 
of small shippers to qualify because of lack of daily 
1247 volume is calculated to force such shippers to chan¬ 
nel their traffic through freight forwarders in the 
hope that the forwarder will pass along the same reduction 
in rates offered by American for deferred service. Further 
discrimination allegedlv would occur as a result of the 
longer accumulation and credit periods than that afforded 
to shippers using re,mil a r air freight, by treating separate 
shipments on each of five successive days as a single ship¬ 
ment, and because charges on the first day’s shipment can¬ 
not be determined until the fifth day’s shipment has been 
accepted by the carrier. 

While a difference in the quantity shipped as a single 
shipment may justify a difference in rates and is the prin¬ 
ciple underlying the present rule limiting the period for 
accumulation to one day, it is urged that no Justification 
exists for a rate reduction based upon the statistical ac¬ 
cumulation of separate shipments moved and delivered at 
different times, as would be the case under American’s sug¬ 
gested tariff. In short, it is contended that rates may not 
be legally conditioned upon the volume of property shipped 
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over a period of time. This position is fortified by cited 
cases in which the Interstate Commerce Commission de¬ 
clared the above type of rate as discriminatory and re¬ 
jected contentions that such rates would promote a con¬ 
tinuous flow of tonnage and give more economic and effi¬ 
cient service. 

Additionally, the charge is made that this tariff rule' 
would discriminate against those shippers using the de¬ 
ferred service. Shippers failing to meet the minimum and 
maximum daily weight requirements would be subject to 
penalties in the form of a charge representing the 
1248 minimum rate or the higher rate on the excess over 
the prescribed maximum. This assessment of charges 
on days when no freight whatever is tendered is considered 
an unlawful compensation to the carrier, which cannot be 
justified by analogy with minimum rate practices approved 
by the Hoard. The latter are appropriately based upon the 
cost to the carrier for handling freight whereas no service 
is performed by the carrier under the continuity rule with 
which to justify this charge. The exacting of a penalty 
equal to the specific commodity rate for so much of the 
daily tender as exceeds the prescribed maximum is also 
deemed illegal. Such a system of charges would purport¬ 
edly violate Section 221.71(b) of the Board’s Economic 
Regulations which provides that in cases of quantity rates, 
lower rates are to be charged for larger quantities. 

Assuming the 5-day continuity rule were deleted from 
American’s proposal, the position is taken that the 500- 
pound minimum provision would be unjustly discrimina¬ 
tory. It is asserted that no economic justification appears 
in the record to support such a requirement and that no 
showing was made that unit costs would be less on 500- 
pound shipments than on smaller-sized shipments. Con¬ 
trary to American's contentions, this minimum is consid¬ 
ered different from a rate structure containing weight 
breaks based upon volume, for instead of permitting dif¬ 
ferences in rates based upon the volume of traffic tendered, 
it totally excludes shippers from this type of service. 

The various carriers and Bureau Counsel also oppose 
the suggested tariff rule on the ground that it would not 
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constitute a publication of rates ascertainable by ad- 

1249 vance inspection of the tariff. Since the minimums 
and inaximunis are not known until the weight of the 

total shipment is determined, it is impossible for either 
the carrier or the shipper to know the air freight charges 
until at least live days have elapsed. The inability of ship¬ 
pers to determine the charges until after the bulk of the 
shipment has been transported, and in large part delivered, 
is considered a departure from the cardinal tariff principle 
of certainty, and therefore is said to render American's 
proposal invalid. Among the alleged effects of this uncer¬ 
tainty are the payment of premium rates where the antici¬ 
pated shipment does not materialize and the possibility of 
collusion between the carrier and the shipper to withdraw 
the goods and place them in regular air freight. 

Finally, the carriers and Bureau Counsel dispute the 
position of American that either the continuity rule and/or 
weight requirement are necessary to, or will, prevent diver¬ 
sion. It is pointed out that shippers of regular air freight 
may avoid these restrictions by utilizing the services of 
air freight forwarders, and there is nothing to prevent 
present users of regular air freight from turning to the 
cheaper deferred service. 

Apart from the unanimous objection by the parties to 
the continuity feature of American’s proposal, the opposi¬ 
tion is divided into those (a) who favored the approval of 
the proposed rates, or slightly higher rates, as the mini¬ 
mum level for a deferred service and the lengthening of 
the deferred delivery period and (b) those who believe 
that the deferred air freight proposal should be denied 
because it is based upon unreasonably low rates and arti- 
iicial barriers that will not promote the sound development 
of air freight. 

During the course of the proceeding, a deferred 

1250 air freight proposal differing in some respects from 
that advanced bv American was filed by Flying 

Tiger.' 1 The latter is in substantial agreement with Ameri- 

The details of Flying Tiger’s petition and the various contentions 
made with lespect thereto will not be discussed herein inasmuch as the 
Board's determination of this proposal will be made separately. 
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can as to tin* necessity for an amendment of the Board’s 
minimum rate order to allow incentive rates for deferred 
airfreight. It considers the rates proposed by American 
as satisfactory and. in its judgment, will generate the de¬ 
sired top-off tradio. In order to make this category of air¬ 
freight diversion-proof. Flying Tiger proposes fourth 
morning delivery for shipments having Chicago as a termi¬ 
nal and fifth morning delivery for all other shipments. 
Should the Board decide that additional protection against 
diversion is warranted, it suggests that such a safeguard 
might take the form of a minimum weight requirement, 
preferably 10,000 pounds which is the last weight break 
under current effective tariffs. 

TWA, likewise, believes that the lower cost of carrying 
additional freight in space not otherwise used justifies the 
lower rates proposed by American for deferred service. 
It contends, however, that the period of delay in delivery 
should be adequate to assure such lower costs and at the 
same time reduce the value of the service sufficiently to 
minimize the possibility of diversion of traffic from regular 
airfreight. To establish a service sufficiently different from 
any now performed by air carriers, TWA asserts that there 
should elapse at least four days between acceptance and 
delivery of a shipment. It does not support nor see any 
rational basis for restricting the experiment to shipments 
of five tons or more, as suggested by Flying Tiger. If the 
Board’s minimum rate orders are to remain in effect, 
minimum rates for deferred airfreight should be set at 
the level indicated by the record in this proceeding, 
1251 TWA argues, and not as an exception to the mini¬ 
mum rate order. 

Although not certain of its economic feasibility. Bureau 
(’ounsel is in favor of a one vear deferred airfreight ex- 
periment if the Board should choose to authorize such a 
service without the weight and continuity features. In this 
event, it is urged that the Board require the extension of 
the deferred delivery period so there is a minimum of 
fourth morning delivery in either direction over 2100 miles 
and a minimum of third morning delivery in either direction 
under 2100 miles. Bureau Counsel further contends that 
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minimum rates should bo established for this service. lie 
recommends that a minimum of (>5 percent of the present 
minimum rates be made applicable to westbound shipments 
and a minimum of 55 percent of the present minimum rates 
(not directional) he established eastbound. The recom¬ 
mended rate relationship would place the deferred rate 
level approximately seven (westbound) and twenty (east- 
bound) percent below those of surface rail express, and 
make the return a little hi idler than American’s indirect 
costs. 


Slick, Northwest, United and Railway Express oppose 
the proposed service. They believe that deferred service 
will be uneconomic in that it will divert a substantial vol¬ 
ume of traffic from regular air freight service, and will 
heighten the existing directional imbalance of airfreight by 
allowing: a 40 percent discount on westward shipments and 
only insignificant discounts on eastbound shipments carried 
under directional rates. These parties also urge that the 
rates are unreasonably low and are not compensatory for 
the services performed, that the complexity of the service 
will result in higher costs for the carrier than for regular 
air freight, and that there is no factual showing that the 
service will attract a substantial volume of freight. The 
deferred air freight service also is considered un- 
1252 workable because it will be impossible to resist pres¬ 
sure from shippers and consignees to release ship¬ 
ments early, such pressure will result in shortening the 
mandatory delay period, and the administrative difficulties 
in segregating, checking billing and collecting for de¬ 
ferred air freight are too great to justify the service. Rail¬ 
way Express also argues that the effect of the deferred air 
freight service may be to divert such a substantial part of 
its rail express business that it will be unable to provide a 
satisfactory air express service. 


CONCLUSIONS 

Board approval of a tariff containing the continuity and 
weight requirements proposed herein by American must 
rest upon conformance with the requirements of the Act. 


TV. 1252-1253 


158 


Anions tlit- pertinent provisions is the prohibition of Sec¬ 
tion 404(h) that k ‘no air carrier . . . shall . . . subject any 
particular person ... or description of traffic in air trans¬ 
portation 1 to any unjust discrimination or any undue or 
unreasonable prejudice or disadvantage in any respect 
whatsoever.” 

It is clear from the record before us that American’s 
proposal does not satisfy these provisions. Both the regu¬ 
larity of tender and the weight restrictions have as their 
declared purpose the prevention of potential shippers from 
a.vailing themselves of deferred service, while permitting 
others to obtain the benefits therefrom. By their very na¬ 
ture. such provisions would discriminate in favor of one 
type of shipper to the prejudice of the other, based solely 
upon the weight and regularity of shipments. Each of these 
requirements would constitute a brand of discrimination 
which cannot be found to be justified on the record. 

Under American’s proposal, American would in effect 
oiler to the large regular shipper a service and a 
1253 rate not available to the smaller shipper with identi¬ 
cal single shipments, if such shipper’s aggregate 
traffic during the work week will not meet the standards of 
American’s tariff. Such a result would offend the basic 
concept that a common carrier shall hold out its services to 
all at equal rates—that like kinds of traffic are entitled to 
like service. And it has been well settled, at least in the 
field of surface transportation, that it is unjustly discrimi¬ 
natory to condition rates upon the volume shipped over a 
period of time.™ Moreover, American’s proposal does not 
meet the standards prescribed for a shipment, or for ac¬ 
cumulation. as set forth in our prior decision as to accumu¬ 
lation and assembly service. 11 There we required that all 
parts of a shipment to be assembled be tendered to the 
carrier no later than 24 hours after the receipt of the first 


10 Providence Coni v. Providence <f- Worcester R.R. Co., 1 1.0.0. 1 OS 
(1887) ; Forwarder Rates Conditioned Upon Aggregate of Tonnage, 264 
I.C.C. 22.7 (1945). 

' ll Investigation-Accumulation, Assembly and Distribution Rules, 12 
C.A.B. 337 (1950). 
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part of the shipment. Manifestly Ameriean's live-day pro¬ 
posal is at war with this requirement. 13 

The lower rates predicated on the continuity rule 
1254 and live hundred pound daily minimum are wholly 
different in principle and intended effect than exist¬ 
ing reduced volume rates for regular air freight. The latter 
are warranted insofar as unit cost is less for larger vol¬ 
umes. No such justiiication has been established on this 
record for American’s proposal. Although American claims 
that it is more economical to handle shipments of relatively 
even daily How. the evidence presented by the carrier did 
not establish any particular economies. AVe are unable to 
find any substantial cost considerations justifying a low- 
level of rates for the continuous shipper while denyiny the 
same service to the intermittent shipper. 


y - American’s proposal is in sharp variance with the position taken by 
American in the brief which that carrier recently asked the Board to 
rely upon in the Air Freight Forwarder Investigation, Docket No. 5947 
et al. On page S4, Volume One of American’s brief, filed August 1(>, 
1954, it is stated as follows: 

“There is no basis in law for concluding that such asserted ‘regu¬ 
larity’ can be the basis for permitting allowances to one class of 
shippers not afforded to those who ship spasmodically. Carriers 
may not look beyond a particular shipment to the volume or char¬ 
acter of other shipments in order to justify rates. There is no 
justification for applying a special rate based upon the aggregate 
or average amount of freight forwarded by a patron during a given 
period of time, whether one day, one week or one year. Such rates 
repeatedly have been held to be in the nature of a discount in favor 
of large or regular shippers and, hence, unlawful. 

[Citation] 

Furthermore, ‘it is basic principle of tariff construction that 
tariff provisions should be so framed as to admit of no uncertainty 
or ambiguity in their application’ [Citation], Basing rates on the 
volume or average volume over a period of time would be uncertain 
and their computation confusing. It would militate against the un¬ 
certainty and clarity in tariff publication which Congress (has) 
been endeavoring to foster ever since the Act to Regulate Commerce 
became law. Tariffs must be so published that the shipper may 
readily ascertain by an inspection of the schedules exactly what will 
be the cost to him of the transportation of his property.’ ” 
[Citation]. 
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The continuity and minimum weight requirements of 
American’s proposal are objectionable for other reasons. 
The formulae to be employed for prescribing weight re¬ 
quirements and assessing penalties for failure to satisfy 
the formulae, are so complex as to create uncertainties 
which do not meet the standards of tariff construction 
enunciated by the Board in Investigation-Accumulation. 
Distribution and Assembly Rides, supra. The general in- 
deliniteness of the applicable rates would be highlighted 
by this rule which requires daily tenders of freight and 
yet excuses the absence of such tenders upon the payment 
of penalties, prescribes an aggregate minimum but would 
make the service available to a shipper tendering less than 
such minimum subject to the aforementioned penalties, 
exacts charges even though no traffic is handled for the 
shipper, and thereby makes it impossible to determine the 
exact cost to a shipper, until after a five day period. 

American has sought to justify the discriminatory fea¬ 
tures of its proposal on the ground that without a 
1 '27)') continuity rule, the “pipe line” may be clogged. 

However, the record shows that American has re¬ 
ceived a very constant flow of freight traffic in regular 
freight service without a continuity rule, and we are not 
convinced that such a rule is essential to prevent undue 
peaking of traffic. In fact, the record shows that the con¬ 
tinuity and minimum weight requirements are primarily 
designed to insure against diversion from regular freight 
service. Such an objective is not an adequate basis for 
justifying the discrimination involved. For it still offends 
the fundamental rule that different rates may not be 


charged to different shippers for the same service. As will 
appear hereinafter, there is nothing to prevent the estab¬ 
lishment of a deferred freight service free of the discrimi¬ 
natory features here involved, and with provisions designed 
to protect against diversion from regular freight service. 

On the present record, we find sufficient justification for 
allowing, on an experimental basis, the inauguration of a 
deferred air freight service without any of its discrimina- 
torv features. The reduction of the vast amount of unused 


cargo capacity on present flights of aircraft is clearly in 
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the public interest. If this can be accomplished at reason¬ 
able rates and without harmful diversion from regular air 
freight, we believe that such opportunity should be made 
available. 

In the original phase of this proceeding, the Board fixed 
the minimum rates for the transportation of air freight at 
a level which it considered sufficiently low to permit, with¬ 
in a reasonable range, the use of experimental and promo¬ 
tional rates. 11 In doing so, the Board recognized that there 
might be particular situations where the general rate which 
was prescribed would be so restrictive as to interfere 
1256 with the proper development of the air freight in¬ 
dustry. In order to permit flexibility and experimen¬ 
tation, the proceeding was kept open to enable any party 
to request amendment of tin* order to permit exemptions 
from the minimum rates in particular instances where such 
exemptions are necessary to the proper development of air 
freight, and to remove inequities or disparities within the 
rate structure. 

The Board first had occasion to rule upon the reasonable¬ 
ness of rates for fill-up traffic in the Directional Rate Case. 
11 C.A.B. 22S (IdoO). There various carriers proposed sub¬ 
stantial rate reductions for easlbound air freight in first 
class service for the purpose of attracting new traffic to 
fill the unused space resulting from the directional im¬ 
balance of property movement. In that proceeding it was 
held that such unused space appropriately could be sold 
at reduced rates, in a true back haul situation, but should 
not be permitted to go below minimums based upon out- 
of-pocket costs, plus some contribution to other operating 
expenses, without necessarily assuming the fully allocated 
costs of handling the traffic. 54 

In the case of deferred air freight, there is generated 
by regular passenger service an excess of cargo space 
which enables the combination carrier to offer deferred 
cargo service at less than a fully allocated cost. Similarly, 
the record shows that in the case of all-cargo service, al- 


13 Air Freight Rate Investigation, 9 C.A.B. 340, 354. 
Air Freight Rate Investigation, 0 C.A.B., 340, 354. 
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though the cargo carrier may be operating at capacity 
during peak periods, routine operations will normally gen¬ 
erate during the course of a week additional space which 
can be economically utilized for deferred air freight on a 
less than fully allocated cost basis. However, we believe 
that the rate level proposed by American would be un¬ 
reasonably low. That carrier’s proposed rate level rests 
essentially upon a purely added cost theory and would not 
in our judgment adequately cover the additional costs that 
would be incurred in handling any substantial vol- 
1257 ume of deferred freight. As suggested by Bureau 
Counsel, we believe that a minimum of 65 percent 
of the present minimum rates should be applicable west¬ 
bound and 55 percent of the present established minimum 
rates (not the directional rates) should be applicable east- 
bound. This would increase American’s proposed rates ap¬ 
proximately $1 a hundred-weight eastbound, while remain¬ 
ing approximately $1 or 7 percent under the rail express 
provisions. Eastbound rates would be approximately 20 
percent under rail express. The foregoing levels should be 
established as minimums under our minimum rate order, 
and not merely as a general exception from minimum rate 
regulation, as proposed by American. We can find no justi¬ 
fication for exempting deferred freight rates from mini¬ 
mum rate regulation. 

American's proposed tariff provides for minimum third 
morning delivery on westbound shipments and fourth 
morning delivery on eastbound shipments. A comparison 
of this service with American’s quoted delivery service 
shows that westbound shipments would be delivered one 
day later than regular air freight and delivery of east- 
bound shipments would be postponed about forty-eight 
hours. Although quoted deliveries are subject to delays 13 
American points out that on any given day deferred air 
freight will alwavs receive slower service than regular air 


i: - During a 13 day survey period (February 7-19, 1955) on the perti¬ 
nent segments. 51 out of G89 regular air freight shipments were delivered 
from one to three or more days later than American’s quoted delivery 
time. Thirty-six of the delayed shipments were on the Chicago-Los 
Angeles segment. 
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freight. Situations are cited, however, in which the delivery 
time would be about the same, particularly where ship¬ 
ments arrive at the destination airport at or near the week¬ 
end cessation of business. For example, regular air freight 
shipped on a Thursday between Xew York on the one hand, 
and Los Angeles and San Francisco on the other hand, 
would be available for pick-up at destination on Fri- 
1258 day evening. Such shipments would not normally be 
delivered until Monday morning—the same time of 
delivery of a deferred shipment tendered on Thursday. 
For the same reasons, there would be less than twelve 
hours difference in delivery to the consignee between ship¬ 
ments sent on regular and deferred air freight on Friday 
and Saturday. 

Fader these circumstances, an area will exist where 
shippers would receive substantially the same air service 
under deferred rates as is now available to them at regular 
air freight rates. 1 " In view of this situation, it is inevitable 
that diversion would occur. Moreover, such diversion could 
be significant, since the similarity of week-end deliveries 
could very well shape the use which is made of both regular 
and deferred service, in order to protect against diversion 
and resultant dilution of regular freight revenue, we be¬ 
lieve the deferred traffic should not be released prior to the 
third day after receipt where the movement is under 2100 
miles and not prior to the fourth day after receipt where 
the movement is 2100 miles or over. 17 This extension of 


In view of the experienced delays, the argument is also made that 
it is possible for deferred air freight moving between Chicago and Los 
Angeles to be delivered faster than much of American's regular air 
freight. Since deferred traffic is to be handled on a space available 
basis and would be subject to the same delays as other freight, we are 
not persuaded that this would occur. 

17 For this purpose the day of receipt shall terminate at 12 P.M. 
(local time at airport of receipt) the day the shipment is received. The 
earliest permissible time of release or delivery shall be at 12:01 A.M. 
on the third or fourth day respectively after the day of receipt. Thus, 
property received ar.y time Monday prior to midnight and transported 
2100 miles or over could not he released by the carrier at destination 
prior to 12:01 A.M. Friday. 
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the deferral period will better preserve the distinc- 
1259 tion between the two classes of air freight service 
and, in view of the generally slower delivery quoted 
by surface transportation media and the competitive rates 
approved herein, will not detract from the ability of the 
deferred service to attract new traffic. 1 * 

We are not unmindful of the beliefs that, even with rigid 
tariff compliance, there will be shipper pressure for a 
gradual reduction in the holding period, thus breaking 
down the distinction between the two classes of service and 
undermining the entire rates structure. We are inclined, 
however, to regard this experiment in a more realistic light. 
If the period of delay prescribed herein is not adequate to 
reduce the value of the service and has the diversionary 
impact predicted by its opponents, we believe that the car¬ 
riers offering such service will be the first to recognize and 
remedy this situation. Moreover, as suggested by the par¬ 
ties, the Board will limit the experiment to one year and 
will retain jurisdiction to revoke or modify this authoriza¬ 
tion and to suspend the tariffs filed thereunder without 
further hearing. As a basis for the latter action, the Board’s 
staff is being directed to issue to the carriers adopt- 
12(50 ing deferred air freight tariffs, reporting require¬ 
ments on the fiow of commodities moved under the 
tariffs filed pursuant to this opinion and order. Subject to 
the qualifications noted above we will approve an experi¬ 
mental deferred air freight service. 

An appropriate order will be entered. 

Kizley, Chairman, Adams, Vice Chairman, Gurney and 


We will aiso require that any deferred freight tariff filed shall 
contain rules which prevent the carrier from imposing storage charges 
or reducing their liability to that of a warehouseman prior to 24 hours 
after notification to the consignee of arrival or termination of the 
mandatory holding period, whichever is later. We will also require that 
deferred air freight be received pursuant to instructions in writing 
from the shipper or consignee, that such property be moved as deferred 
air freight and the receipted, or shipper’s copy of the air waybill shall 
plainly show that such property shall be transported on a space-available 
basis and shall show the earliest permissible time of release of such 
property. 


I 
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Denny, Members of the Board, concurred in the above 
opinion. 


12<>1 Order No. E-10020 

Exited States of America Civil Aeronautics Board 

Washington, I). C. 

Adopted by the Civil Aeronautics Board at its office in 

Washington, 1). C. on the 20th day of February, 1956 

Order 

February 20, 1956 

A full public hearing having been held in the above- 
entitled proceeding and the Board, upon consideration of 
the record, having issued its tentative opinion containing 
its findings, conclusions and decision, which is attached 
hereto and made a part hereof; 

Jr Is Ordered: 

1. That the orders previously entered in this proceeding, 
prescribing the lawful minimum rates and charges for the 
interstate transportation of property by air from airport 
to airport (except for property carried in the air express! 
be and the same are hereby amended, and the lawful mini¬ 
mum rates and charges to be demanded, charged, collected 
or rereived pursuant to such orders be and the same are 
hereby modified as to deferred air freight as follows: 

(a) Deferred air freight shall mean property received 
for interstate transportation by air on a space-available 
basis after accommodation of all other revenue traffic, the 
carriage of which is conditioned so that 

(1) such property which is received by the air car¬ 
rier for transportation of 2,100 miles or more from air¬ 
port of origin to airport of destination shall not be re¬ 
leased at the destination airport prior to the fourth 
day after receipt by the air carrier of such property. 

(2) property received by the air carrier for trans¬ 
portation of less than 2,100 miles from airport of ori- 


i 

i 

i 
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yin to airport of destination shall not be released at 
the destination airport prior to the third day after 
such property was received by the air carrier: 

(3) the foreyoiny mi lea ye is to be computed in ac¬ 
cordance with the provisions of Order Xo. E-1639, 
adopted June 2, 194S; 

(4) for the purpose." of this order the day 
1262 of receipt shall terminate at 12 PM (local time 
at airport of receipt) the day the shipment is 
received. The earliest permissible time of release or 
delivery shall be at 12:01 AM on the third or fourth 
day respectively after the day of receipt. 


(b) To be considered as deferred air freight, such prop¬ 
erty must be received pursuant to instructions in writing 
from the shipper or consignee that such, property be moved 
as deferred air freight, and the receipted, or sliinper’s copy 
of the air waybill shall plainly show that su-h property 
shall be transported on a space-available basis and shall 


show the earliest permissible time of release of such prop¬ 


erty. 


2. That the lawful minimum rates and charyes to be de¬ 
manded, charged, collected or received {'or the interstate 
transportation of deferred air freiyht by the respondent 
carriers (except for property carried in the air express): 

(a) For any shipment of deferred air freight in an east¬ 
erly direction from any point in any State of the United 
States or the District of Columbia to any point in any state 
of the United States or the District of ( olunmia on or north 
of the 37tli parallel of latitude, a ml for any shipment in a 
northerly direction from any point in any State of the 
United States on or east of the 100th meridian of lonyitude 
and on or south of the 37th parallel of latitude to any point 
in any State of the United States or the District of Colum¬ 
bia on or north of the 37th parallel and on or east of the 
100th meridian, the minimum rates shall be .”5 percentum 
of the minimum rates prescribed in ordering paragraph A 
of the Tenth Supplemental Order Modifying: Prescribed 
Minimum Rates. Order Xo. E-7S37, dated October 21, 1953. 
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(h) For all other shipments of deferred air freight, the 
minimum rates shall be 65 pereentum of the minimum rates 
prescribed in ordering paragraph A of the Tenth Supple¬ 
mental Order Modifying Prescribed Minimum Pates, Order 
Xo. E-7S37, dated October 21, 1953. 

(<•) Xo tariff rule shall operate to reduce the carriers’ 
liability for deferred air freight to that of a warehouseman, 
nor impose storage charges for holding such property, until 
at least 24 hours after the notice of arrival has been given 
to the consignee or at least 24 hours after the earliest time 
the shipment may be released, whichever is later. 

3. The minimum rates prescribed herein may be main¬ 
tained only for a period of one year from the date of this 
order. 

4. The Board hereby retains jurisdiction over this pro¬ 
ceeding. and may upon petition, or upon its own motion 
and without further hearing, modify or revoke the lawful 
minimum rates for deferred air freight established herein 
or otherwise modify the terms of this order in such manner 
as it may deem proper. 

5. That this order be stayed for a period of ten 
1263 days from the date of service thereof. If no excep¬ 
tions are received by the Board within such period, 
the order will become effective. If exceptions are so filed, 
the order will he stayed pending disposition bv the Board 
of such exceptions. 

By the rivil Aeronautics Board: 

(S.) M. C. Mi*i.lk;an. 

Secretary 

(Seal.) 
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1314 

Exceptions of Railway Express Agency, Incorporated to 

Order of the Civil Aeronautics Board of February 20, 

1956. 

March 1, 1956 

I 

In its order of February 20. 1956, Order Xo. E-10020, 
the Board quoted from Section 404(b) of the Civil Aero¬ 
nautics Act and concluded: 

“It is clear from the record before us that Ameri¬ 
can’s proposal does not satisfy these provisions.” 
(Page 16) 

As to the rates proposed by American for its proposed 
deferred air freight service, the Board concluded: 

“However, we believe that the rate level proposed 
by American would be unreasonably low. That carrier’s 
proposed rate level rests essentially upon a purely 
added cost theory and would not in our judgment ade¬ 
quately cover the additional costs that would be in¬ 
curred in handling any substantial volume of deferred 
freight.” (Pages 20-21) 

Thus, the Board has concluded that American’s pro¬ 
posal for a deferred air freight service is unlawful 

1315 and the rates for the proposed service are unrea¬ 
sonably low. 

Additionally the Board concluded: 

“On the present record, we find sufficient justifica¬ 
tion for allowing, on an experimental basis, the inaugu¬ 
ration of a deferred air freight service without any 
of its discriminatory features.” (Page 19) 

And, on the question of rates for the deferred service 
authorized by the Board, it concluded: 

“As suggested by Bureau Counsel, we believe that 
a minimum of 65 percent of the present minimum rates 
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should he applicable westbound and 55 percent of the 
present established minimum rates (not the directional 
rates) should be applicable eastbound.” (page 21) 

Railway Express Agency, Incorporated respectfully ex¬ 
cepts to the two latter findings and conclusions of the 
Board. 

IT 


The only portion of the record to which the Board refers 
as justification for the deferred air freight service which 
it has authorized is the statement attributed to Bureau 
('ounsel that he is: 

*“in favor of a one year deferred air freight experi¬ 
ment if the Board should choose to authorize such a 
service without the weight and continuity features/’ 
(Page 15) 

But that was not the position taken hy Bureau Counsel 
in brief filed hy him on January 4. 1956. In his brief, page 
21, he says: 

“In view of the fact that there has been no 
1 •> 16 definite request for deferred service without a 
5 day continuity rule, and because the proba¬ 
bilities of substantial diversion from regular air 
freight service without such rule raise serious ques¬ 
tions as to the economic merits of such a service, we 
do not support such a deferred air freight service. 
Upon this record it does not appear that a general de¬ 
ferred rate without unlawful discriminatory require¬ 
ments to protect the carriers from diversion from regu¬ 
lar an* freight service would be economically feasible. 
However, the considerations which make a general 
noil-discriminatory deferred rate unduly subject to di¬ 
version would not necessarily apply to deferred rates 
for specific commodities to which such rates would be 
attractive. We believe the Board’s opinion should indi¬ 
cate a sympathetic attitude toward future, considera¬ 
tion of requests for modification of minimum rates so 


i 
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as to authorize lower deferred rates upon commodities 
irhirh do not now more in air freight service." 

What Bureau Counsel said in his brief, therefore, was 
not that he was in favor of a deferred air freight service 
such as the Board has authorized but that he would sup- 
i'ort a future request for a deferred air freight service 
with appropriate reductions in rates “ upon torn modif ies 
which do not now more in air freight service." Any other 
type of deferred air freight service without the illegal con¬ 
ditions imposed by American's proposal “ would not pro- 
tcct the carriers from diversion from regular air freight 
service" and would, therefore, not bo "economically feasi¬ 
ble." 

It is true that a week later when this matter was before 
the Board for oral argument. Bureau Counsel attempted to 
modify the position he had taken on brief. His change in 
position, he said, was based upon the position taken 
1317 by TWA in its brief and on oral argument that a 
deferred air freight service without discriminatory 
provisions be permitted as an exception (Oral Argument, 
P- 83). 

Bureau Counsel concedes that TWA took no position dur¬ 
ing the hearing. It offered no evidence in this case. It 
opposed the proposal outlined by American. It made no 
request that it be authorized to provide a deferred air 
freight service. It has never indicated that it would offer 
a deferred air freight service on any terms. Not until Janu¬ 
ary 4, 1936 when it tiled its brief did it even suggest the 
possibility of an alternative deferred air freight service. 

Thus, we are confronted with an order of the Board 
authorizing a type of deferred air freight service which 
was proposed by no one, which was never considered at the 
hearing, and which was opposed by Bureau Counsel on 
brief as not being economicallv feasible. 

There is not one scintilla of evidence in the record to 
support the Board’s conclusion. All of the parties in the 
case, other than American, were in agreement that Ameri¬ 
can’s proposal was impractical and illegal. That was the 
single issue argued on brief and in oral argument with the 
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exception of the gratuitous comments by counsel for TWA 
and Bureau Counsel. Certainly the ordinary processes of 
administrative procedure require that the parties have on 
this or on another adequate record, an opportunity 
13IS to challenge the legal and econorni" issues which 
are involved in tin* deferred air freight service 
authorized l>v the Board. And certainly, before authorizing 
any air carrier to provide a deferred service without size 
or weight limitations or without a so-called continuity rule, 
the Board should have before it a request from an air car¬ 
rier that it be permitted to provide such a service. 

Ill 

The Board condemned the rates proposed by American 
as unreasonable because: 

“That carrier’s (American's) proposed rate level 
rests upon a purely added cost theory and would not 
in our judgment adequately cover the additional costs 
that would be incurred in handling any substantial 
volume of deferred freight." (Pages *20-21) 

But what theory has the Board followed in fixing the 
minimum rates for the service it has authorized? In support 
of a minimum of 05 percent of the present minimum to 
westbound shipments ami 55 percent to eastbound ship¬ 
ments. the Board refers only to a recommendation by 
Bureau Counsel (Pago 15). This recommendation was not 
made at the hearing, nor was there any testimony offered 
in support of it. It was not discussed in brief by any party 
including Bureau Counsel. Not until all parties, except 
American, had completed their argument did Bureau Coun¬ 
sel make a suggestion as to what might he a reasonable 
rate. And after making this suggestion, he concluded: 

“we believe that if they are going to get any 
131b volume of this business that the handling costs 
and so on are going to have to be paid for and 
that the charges therefore should be slightly above 
their indirect costs in that respect.” (Oral Argument, 
P. 85) 


i 
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What are these added costs for **handling: and so on.’*' 
American’s costs were computed on a basis of handling 
shipments of a size which could be conveniently handled in 
combination aircraft, of a minimum weight per shipment 
of 2,500 {rounds made up of five daily parts with a minimum 
of 500 {rounds each, between larger terminals where it 
claimed its present warehouse space was ample, and with 
a so-called built-in delay (westbound) of thirty-one hours 
less than that authorized by the Board. The cost computa¬ 
tions on this type of a deferred service cannot possibly 
form the basis for a determination as to what is a reason¬ 
able rate for an entirely different type of service. 

Under the deferred service authorized by the Board, any 
shipment eligible for transportation in regular air freight 
service is eligible for deferred service. There will there 
fore, be no savings to the carrier in the handling of de¬ 
ferred shipments because of their size or volume. Solicita¬ 
tion costs, billing costs, flying costs, in fact all costs asso¬ 
ciated with the handling of a shipment in regular service 
are present in the handling of a shipment in deferred serv¬ 
ice. The only difference between the two services 
1320 cost-wise is that there will bo added costs in the case 
of the deferred service where storage facilities will 
have to be provided for a period of 72 hours (westbound 
from Xew York) which costs are not present in the case 
of shipments moving in regular air freight service. The 
airline does exactly the same job in the case of either serv¬ 
ice except that it has more time to do it in the case of the 


deferred service. 


But this slower service will not reduce 


costs. The same planes will he. used for both services, the 
same ground handling facilities etc. will be utilized. To 
destroy the economic value created by a fast air service, 
the air carriers would be put to added handling costs 
merely to support a lower rate. 

There is no justification for accepting a bare belief by 
Bureau Counsel made in the closing remarks of his oral 
argument as to what a reasonable rate should he for a serv¬ 
ice which on brief he argued was economically unsound. 
A whimsical belief of Bureau Counsel which is based only 
on an effort to arrive at a rate lower than that charged by 



173 


Tr. 1320-1322 


a competing surface carrier, has been substituted for statu¬ 
tory rate making requirements. It is a case of fixing a rate 
and then groping around for justification for it. 

It is submitted that there is no evidence in the record 
lud’ore this Board to justify the rates authorized. 

1321 IV 

If, notwithstanding the foregoing, the Board af¬ 
firms its tentative decision, it is respectfully submitted that 
the safeguards set out in the Board’s Order are whollv in- 
adequate. Section 1(b) of the Board’s Order provides: 

“(b) To be considered as deferred air freight such 
property must be received pursuant to instructions in 
writing from the shipper or consignee that such prop¬ 
erty be moved as deferred air freight and be receipted, 
or shipper's copy of the air waybill shall plainly show 
that such property shall be transported on a space- 
available basis and shall show the earliest permissible 
time of release of such property.” 

An imprint on the waybill that the shipment is to move 
in deferred service will accomplish little, if anything, un¬ 
less the shipment itself is also marked “deferred service” 
and lias plainly visible on it the earliest permissible time 
of release. Shipments are delivered without production of 
the air waybill and unless the packages are also marked 
there is no way to distinguish at destination a deferred 
shipment from one moving in regular service. 

Xo carrier at the present time guarantees the time of 

deliverv of anv traffic. Unless the time of deliverv of traffic 
» « • 

moving in regular service is guaranteed there will be in¬ 
stances when a shipper will pay regular air freight rates 
but receive only deferred air freight service. Dis- 

1322 crimination in these instances cannot be avoided 
unless the carrier provides by tariff rule that ship¬ 
ments moving at regular rates but receiving only a de¬ 
ferred service will he charged for at the deferred rate. 
This is the case with respect to air express shipments. 


174 


Tr. 1:122-132:1 

Buie Xo. 8( !>) ol* Railway Express Agency, Air Express 
Division, Tariff, CAB Xo. SI provides: 

“(b) Xo agent or other employee of the carrier has 
authority to make any agreement as to time of de¬ 
livery, but charges applicable to surface express serv¬ 
ice will be assessed on shipments transported in air 
express service, or partly in air express service and 
partly in surface express service, if the elapsed ship- 
oinir time is not less than it would have been in surface 

i V* 

express service.” 

It is respectfully submitted that a provision similar to 
this should be made mandatory for any air carrier holding 
itself out to provide a deferred service. 

There was considerable discussion in the record as to 
the use of a deferred air freight service by air freight 
forwarders and all parties were in agreement that adequate 
safeguards should be provided to prevent a freight for¬ 
warder from passing off to its shippers a deferred service 
at the forwarder’s regular air freight rates. This can per¬ 
haps be accomplished by denying the use of a deferred 
service to a forwarder unless the forwarder has on file 
specific rates applicable to a deferred service. It should 
further be required that the air waybill issued by 
1 M'Jd the forwarder must conform to the requirements 
prescribed for air carriers in Section (b) of the 
Board's tentative order. 

Conclusion* 

There is ample evidence in the record to support the 
Board's findings that American’s proposal is unlawful and 
that the rates proposed by American are unreasonably low. 
There is, however, no evidence in the record to support the 
Board's findings that there is sufficient justification for 
allowing the inauguration of a deferred air freight service 
along the lines authorized by the Board in its tentative 
order. Neither is there any evidence in the record to sup¬ 
port the Board's finding that the minimum rates prescribed 
bv the Board for a deferred service are reasonable. Having 
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found American’* proposal to be unlawful the Board, on 
the present record, should order that the petition of Ameri¬ 
can be dismissed. 

Respect fully submitted. 

Railway Express Agency. Incorporated 
(S.) Emil Seer re. 

Its attorney 


Brief in Support of Exceptions of Railway Express 
Agency, Incorporated Heretofore Filed to Order of 
the Civil Aeronautics Board of February 20, 1050. 

March 14, 1050 

In its tentative decision of February 20, 1050 the Board 
concluded : 

“On the present record, we find sufficient justifica¬ 
tion for allowing, on an experimental basis, the in¬ 
auguration of a deferred air freight service without 
any of its discriminatory features.” 

And on the question of rates for the deferred service au¬ 
thorized by the Board it concluded: 

“As suggested by Bureau Counsel, we believe that 
a minimum of 65 percent of the present minimum rates 
should be applicable westbound and 55 percent of the 
present established minimum rates (not the directional 
rates) should be applicable eastbound.” 

In its exceptions filed on March 1, 1956 Railway Express 
Agency excepted to these findings and conclusions of the 
Board. 
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I 

There is wo evidence to support the findings of the Board 
that the present record justifies authorization of a de- 

1384 ferred air freight service of the type outlined by the 
Board in its Order. 

This matter was commenced by petition of American Air¬ 
lines dated October 6, 1955 to amend Minimum Rate Order, 
Order Xo. 13-1639. In its petition American proposed a 
deferred air freight service as outlined in its air freight 
tariff Xo. 35, CAB Xo. 87 issued September 12, 1955 to 
become etfe 'e October 12, 1955. Its purpose for filing 
the petition s to obtain approval of its tariff which had 
been rejected by the tariff section of the Board’s staff as 
being in violation of the Board’s Minimum Rate Order. 
In its prayer for relief American asked that Order Serial 
Xo. K-1639 be amended by exempting deferred air freight 
service from the Minimum Rate Order. The petition con¬ 
cluded with a prayer: 

“That the Board grant such further and other relief 
as may be deemed necessary to permit American to 
initiate its proposed deferred air freight service on an 
experimental basis.” 

United Airlines, Trans World Airlines and Railway 
Express Agency filed replies in which it was urged that 
the petition be denied. Slick Airways, Flying Tiger Line, 
Riddle Airlines and Xorthwest Airlines intervened and ap¬ 
peared in opposition to American’s proposal at the hearing. 
On Xovember 10, 1955 the Board issued its Order assign¬ 
ing American's petition for a hearing. 

1385 Hearing was held on December 13, 14 and 15, 1955. 
Messrs. Walter H. Johnson, Jr. and L. G. Wire 

testified in support of American’s petition while Messrs. 
R. T. Xolan on behalf of Xorthwest, William A. Craig on 
behalf of Slick, W. D. Dilworth on behalf of United, Fred 
Benninger on behalf of Flying Tiger and T. A. Harris on 
behalf of Bureau Counsel all testified in opposition to 
American’s proposal. Aside from some testimony in sup- 
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port of or in opposition to the proposal of Flying Tiger 
Line, which proposal is to he the subject of a separate order 
of the Board, no witness testified for or against any pro¬ 
posal other than that made by American in its petition. 

In its Order of February 20, 1950 the Board made it 
abundantly clear that American’s proposal was unlawful 
and that the rates proposed by American were unreason¬ 
ably low. This is as far as the Board could go on the basis 
of the present record in this case. 

The Administrative Procedure Art, 5 U.S.C.A. Section 
1001, et seq. is applicable to determinations made by the 
Civil Aeronautics Board. That Act provides, 5 U.S.C.A. 
Section 1007(b): 

“All decisions (including initial, recommended or 
tentative decisions) shall become part of the record 
and include a statement of (1) findings and conclu¬ 
sions. as well as the reasons or basis therefor, upon 
all the material issues of fact, law or discretion pre¬ 
sented on the record: and (2) the appropriate rule, 
order, sanction, relief, or denial thereof." 

15S0 As pointed out in exceptions heretofore filed 
there is not one scintilla of evidence in the record 
to suppoit the Board's conclusion, that: 

“On the present record, we find sufficient justifica¬ 
tion for allowing, on an experimental basis, the in¬ 
auguration of a deferred air freight service without 
any of its discriminatory features.” 

The record contains an abundance of evidence both for 
and against the feasibility and legality of American’s pro¬ 
posal. But there is not one shred of evidence for or against 
the proposal approved by the Board. The Board bases its 
conclusion entirely on what it regards as the position taken 

bv Bureau Counsel. An analvsis of Bureau Counsel’s brief, 
• • 

however, discloses that he considered only the features of 
American's proposal and in Point IV, beginning on Page 
10, he argues the point that “no parti / appears to support 
a deferred service without discriminatory weight and con¬ 
tinuity limitations or both.” 
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In clejiliiii*' with this question lie argues: 

“Thus, American lias no proposal for deferred serv¬ 
ice without the continuity rule. United Airlines, Inc., 
Slick Airways, Inc., and TWA, as well as REA, have 
opposed American’s petition. The result is that if we 
exclude the unlawful 5-day rule from the definition of 
deferred air freight ice find no support in the record 
for such deferred service.” 

Tie concludes his brief on Page 21 with the conclusion: 

“In view of the fact that there has been no definite 
request for deferred service without a 5-day continuity 
rule and because the probabilities of substantial diver¬ 
sion from regular air freight service without such rule 
raise serious question as to the economic merits of 
such a service, we do not support such a deferred air 
freight service. Upon this record it does not 
1387 appear that a general deferred rate without un¬ 
lawful discriminatory requirements to protect 
the carriers from diversion from regular air freight 
service would be economically feasible.” 

It is a strange paradox that the party on whom the Board 
relies for justification of its conclusion is the one party 
who spelled out in positive language that the record does 
not support a finding that a deferred air freight service is 
feasible. The argument of Bureau Counsel and counsel for 
TWA on matters completely dehors the record cannot pos¬ 
sibly take the place of evidence. Thus, the decision of the 
Board fails to meet the requirement of the Administrative 
Procedure Act that it be confined to “material issues of 
fact, or law, or discretion presented in the record.” 

American is apparently aware of the legal deficiencies 
of the Board’s tentative decision. In an attempt to over- 
coine these deficiencies, American filed on March 5, 1956 a 
document entitled “Statement and Exceptions of Ameri¬ 
can Airlines, Inc., in Response to Order Xo. E-10020.” It 
has been executed by an officer of American rather than by 
counsel and seems to be nothing more than an amended 
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petition with a prayer for relief not inconsistent with the 
Board’s tentative order. But since there is no evidence to 
support the Board’s order there is none to support Ameri¬ 
can’s amended petition. American is now in the same posi¬ 
tion it was on October (>, 195b. It has a petition on tile with 
the Board but no evidence has been introduced in support 
of it. 

Jt might also be argued that American’s new 

1388 prayer for relief comes too late. Opportunity after 
opportunity was given to American’s witnesses and 

to its counsel to clarify its position on whether or not it 
would be interested in providing a deferred air freight 
service without the ingredients alleged to be illegal and 
on each occasion it reallirmed its position that the con¬ 
tinuity rule and the minimum size and weight requirements 
were necessary if its proposal is to be economically sound 
(Bee. pages lib: 52: 54; 107; 108; and 154). Even on the 
third day of the hearings, counsel for American again 
found it necessary to state his position and again reaffirmed 
that any deferred air freight proposal should be condi¬ 
tioned upon the daily tender of property for periods of not 
less than live and not more than seven days in a pattern of 

dav-to-dav rcgularitv in weight and then added as a 
« * ' • ' 

clincher— 

“We intend to get complete approval of de¬ 
ferred air freight proposal. We feel this is essential to 
any deferred air freight service, whether it is Ameri¬ 
can’s or any other carrier” (Rec. p. 355). 

It is submitted that at no time were the parties given 
an opportunity to consider or inquire into the legality or 
feasibility of a deferred air freight service apart from 
that proposed by American. 

(’onceivably, there are facts known to the Board which 
might be urged in support of its conclusion that on account 
of the vast amojnt of unused cargo capacity on present 
flights of aircraft, the handling of air freight on a de¬ 
ferred basis at below cost rates is in the public 

1389 interest. But facts conceivably known to the Board 
but not put in evidence will not support such an 
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Order. B. <£• 0. It. Co., v. U.S. 2(34 U.S. 25S; U.S. v. CM. & 
St. I\ R. Co., 294 U.S. 499. 

Orderly administrative procedure requires that on the 
basis of the record in this ease the petition of American 
he denied and if document filed by American on March 5 is 
to be regarded as a petition for authority to inaugurate a 
deferred air freight service on the basis of the Board’s 
proposal it be set down for a hearing at which time other 
parties in interest will be given an opportunity to be heard. 

II 

There is ho evidence to support the findings of the Board 
that the lawful minimum rates and charges for deferred 
air freight westbound shall be 65 percent of the minimum 
rates prescribed by Order No. E-7837 or 55 percent on 
shipments moving eastboiind. 

In fixing minimum rates for deferred air freight the 
Board again refers to a suggestion purportedly made by 
Bureau Counsel. This suggestion, however, is not a part of 
the record in this proceeding but as pointed out in excep¬ 
tions heretofore filed was first made by Bureau Counsel 
in oral argument. The suggestion was made completely 
outside the scope of the proceedings and none of the parties 
has had occasion to even discuss or consider rates for a 
deferred air freight service on the basis authorized by the 
Board. Having concluded that American’s proposal 
1290 was unlawful there was no occasion for the Board 
to even consider the question of rates. 

In State (Corporation Commission of Kansas v. Federal 
Rower ('ommission, 20G Fed. 2d. (390, the U.S. Court of 
Appeals had occasion to consider the opinion of the Fed¬ 
eral Power Commission with respect to the determination 
of just and reasonable rates for sales of natural gas to 
public utilities. In the course of its opinion the court said, 
P. 722: 

“This court recognizes that the scope of its review 
is limited. Following Federal Power Commission v. 
Hope Natural Gas Company, supra, if the ‘end result’ 
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of the formula adopted by the commission is ‘just and 
reasonable’, then our judicial review is at an end. It 
is clear also that the Commission is not bound to the 
use of any particular formula or group of formulae 
in determining what is a ‘just and reasonable’ rate. 

“However, the Congress has provided for judicial 
review of the orders of the Federal Power Commission 
in such cases. Obviously there must be some review. 
And as Mr. Justice Jackson stated in Federal Power 
Commission v. Hope Natural Gas Company, supra, 320 
U.S. at page 645, 64 S. Ct. at page 308. ‘If we are to 
hold that a given rate is reasonable just because the 
Commission has said it was reasonable, review be¬ 
comes a costly, time-consuming pageant of no prac¬ 
tical value to anyone.’ 

“Accordingly, we hold that the findings made as to 
the allowed rate of return are insufficient, and that this 
case must be remanded to the Commission with direc¬ 
tion to set out more fully and particularly the facts 
and the reasons bearing on its decision as to the rate of 
return. We have no desire to substitute our judgment 
for that of the Commission, and therefore we have no 
occasion to set out what we feel would be a fair 
1391 rate of return. What is of importance is that we 
are unable from the reported findings to arrive 
at a reasoned conclusion that the dV>*/c rate of return 
allowed by the Commission is ‘just and reasonable’.” 

What the court said in that case is applicable here—it is 
not enough that the Board states that the rates it author¬ 
izes for a deferred air freight service will be just and rea¬ 
sonable, but it is also required to spell out the basis on 
which it fixed the rates and the facts of record which sup¬ 
port them. 

Ill 

In its exceptions heretofore filed, REA stated that if, 
notwithstanding its exceptions, the Board affirms its tenta¬ 
tive decision, it then proposed additional safeguards in 
order to assure strict adherence to the requirements of a 


i 

i 


Tr. 1301-1392 


1S2 


doferrod air freight service. REA reaffirms the suggestions 
made therein. 

In its Statement and Exceptions heretofore discussed, 
American Airlines injects a new request, namely, that 
tariffs tiled pursuant to the Board's Order shall become 
effective within 5 days after tiling. In support of this re¬ 
quest, American states that its deferred air freight pro¬ 
posal has been pending since September 1055 and that there 
is no reason to require the 30 day waiting period in this 
case. 


There is no justification for granting this request. Since 
September 1 955 the Board has had before it the deferred 
air freight proposal of American, but, as the Board has 
found, the proposal violates Section 404(b) of the Act and 
that the rates as published are unreasonably low. 
1392 The delay in inaugurating the service, therefore, 
rests on American for having spent some six months 
in sponsoring a proposal which the Board has disapproved. 
Actually. American's present proposal speaks from March 
5. 1950 when it filed its Statement and Exceptions. 

Section 221.190 of the Board’s Economic Regulations 
provides: M When actual emergency or real merit is shown” 
the Board is authorized to permit changes in rates or other 
tariff provision on less than the 30 days provided for in 
Section 403 of the Act. Xo emergency is shown nor has 
American presented facts which would justify the grant 
of special tariff permission in this case. It is respectfully 
submitted, therefore, that this request on the part of Ameri¬ 
can be denied. 


Conclusion 


In its brief filed on January 3, 1956, REA argued that 
American’s proposal was unlawful and that the rates pro¬ 
posed by American could not be justified on the basis of 
cost considerations. American has withdrawn its proposal 
from further consideration by the Board and these pro¬ 
posals are now moot. Since there was no other proposal 
before the Board and since there is no evidence in the rec¬ 
ord to support any other deferred air freight proposal, the 
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legality or economic features of the deferred service au¬ 
thorized by the Board were not discussed or considered. It 
is sunvested, however, that the matters discussed under 
sections V and VI of it brief (pages 24 to 31) are entitled 
to consideration in the Board's consideration of any 
13!»3 type of deferred air freight service, and REA there¬ 
fore respectfully requests that these sections of its 
brief be incorporated herein by reference. 

It is respectfully submitted that the only proper order 
that the Board can enter in this proceeding is to deny the 
relief requested by American. 

Respectfully submitted, 

Railway Express Agency. Incorporated 

(S.) Emil Seerup. 

Its Attorney 


139G Opinion on Exceptions to 

Tentative Decision 

Decided: April 13, 195G 
By the Board: 

On February 20, 1956, we issued our tentative decision 
(Order Xo. E-10020) in which we authorized, on an experi¬ 
mental basis, a deferred air freight service. As defined in 
our tentative decision, deferred air freight included prop¬ 
erty accepted for air transportation on a space available 
basis, subject to release at the destination airport not prior 
to the third day after receipt where the movement is under 
2,100 miles, and not prior to the fourth day where the move¬ 
ment is 2,100 miles or over. AVe also provided that the east- 
bound rates for such service shall be no less than 55 per¬ 
cent of the prescribed minimum rates for ordinary air 
freight, 1 and that all other rates for such service shall not 

1 Order No. E-7837, dated October 21, 1953. 
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bo less than 65 percent of such minimum rates.* This order 
was stayed pending disposition of exceptions tiled by 
American Airlines, Inc. (American), The Flying Tiger 
Line Inc. (Tiger), Slick Airways, Inc. (Slick), and Railway 
Express Agency, Inc. (REA). Briefs relating to these ex¬ 
ceptions have been filed by American, Tiger. Slick, REA, 
and Trans World Airlines, Inc. (TWA). 

The parties, with the exception of REA, are in substan¬ 
tial agreement with the tentative decision." However, 
1307 they have made certain suggestions as to modifica¬ 
tions of the proposed rules governing deferred air 
freight which we believe warrant further consideration. 

The most significant of the suggestions relate to the 
proper delineation of the period during which deferred 
freight shall be held in order to insure such a difference in 
service from regular air freight as to prevent diversion 
from that service. Although the parties differ as to detail, 
they agree generally that at least one day should be added 
to the period during which shipments shall be held where a 
week-end intervenes. It has also been suggested that it 
would clarify the rule if we were to set forth our decision 
on release time in tabular form. Set forth below in such 
form is a comparison of the changes advocated by the vari- 


- In addition, we required that instructions for shipping via deferred 
air freight he in writing, and that the air waybill plainly show (a) 
that the freight is to move on a space available basis and (b) the 
earliest permissible time of release of such property. We also pro¬ 
vided rules for the storage of freight after the time of release of the 
shipment for delivery. 

:i American indicates its willingness to participate in the deferred air 
freight experiment without the continuity rule which was part of its 
original proposal and which we found unlawful. How'evcr, American 
would like to be able to withdraw this provision from its proposal, 
apparently to avoid the effect of our decision as a precedent in such 
matters. We do not accede to the request. For reasons amply stated in 
our tentative decision, we found the continuity rule inconsistent with 
our prior decisions and unlawful. We see no reason to retract from this 
conclusion now. 
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ous parties. 4 After consideration of the views of the parties, 
we are persuaded that the third and fourth day release rule 
should be revised in order to insure a uniform two- 
1598 dav minimum time lac: between normal regular 
freight delivery and deferred freight delivery to 
prevent diversion from the former service where the week¬ 
end intervenes. We are also agreed that the use of a tabular 
form for our decision will assist in the understanding and 
administration of the rule. Accordingly, we shall establish 
the periods set forth below 5 as appropriate for a deferred 
freight service. If the reports tiled by the carriers show 
any significant diversion of regular air freight on any par¬ 
ticular day of the week, we will take appropriate action to 
modify our order without further hearing. 

American has suggested that the release time be ad¬ 
vanced from 12:01 A.M. to 7:00 P.M. of the previous day. 
American contends that this would permit greater oper¬ 
ating flexibility and facilitate same day delivery to all con¬ 
signees regardless of their distance from the destination 
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airport. However as Tiger points out, American’s requset, 
if granted by the Board, would in effect result in the enact¬ 
ment of American's original request for a third and second 
day delivery rule with the principal difference that the time 
of delivery would he changed from 5:00 P.M. to 7:00 P.M. 
on the second and third day respectively (except where tho 
week-end intervenes). As we previously indicated, 
1399 we believe that such a rule would be unduly diver- 
sionarv of regular air freight, and it should be re- 

jected. 

It has also been suggested that we might eliminate from 
the calculation of the time lag, holidays which fall on Mon¬ 
day in order to prevent diversion from regular air freight. 
However, it may be readily determined that the only holi¬ 
days falling on Monday in the one year period that we are 
here authorizing this experiment are Labor Day and Vet¬ 
eran's Day and the problem is of no practical importance. 

The parties have also made various suggestions with 
respect to the identification of deferred air freight and en¬ 
forcement of our rules which warrant further considera¬ 
tion on our part. As previously noted, we provided that 
property shipped as deferred air freight must be received 
pursuant to written instructions, and that the shipper’s 
copy of the air waybill must show the earliest permissible 
time of release of the property. Slick contends that realis¬ 
tic enforcement requires additional safeguards. It suggests 
that all copies of the air waybill should show both the date 
and time of receipt at the point of origin and the date and 
time of release at the destination/’ REA proposes that the 
shipment itself be marked “deferred air freight” and have 
plainly visible on it the earliest permissible time of release. 
Both of these suggestions appear to be reasonable, with¬ 


-it has also been suggested that we require all copies of these air 
waybills be retained by the carrier for at least two years. Wc find such 
requirement superfluous since under the present terms of Part 2-10, air 
waybills must be retained for at least three years. (While Part 249 
refers specifically only to express air waybills, freight air waybills are 
comparable items and we require similar retention period for them.) 
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out substantial burden on the carrier or the shipper, and of 
assistance to effective administration of the new 
1400 service. They will therefore be adopted by the Board. 

Slick also advances the proposal that we provide 
for the suspension of a carrier’s deferred air freight tariff, 
without evidentiary hearing, for violations of the terms of 
our order. However, the record does not show the need for 
adoption of such a sanction. We believe that our usual com¬ 
pliance tools will be adequate to cope with such violations 
as may occur; we can perceive no substantial reason for 
here adopting an extraordinary sanction such as suspen¬ 
sion when we employ no such device for enforcing other 
special tariff rules. 

REA urges that any approval of a deferred freight serv¬ 
ice be made subject to additional tariff qualifications. REA 
urges that the carrier should be required to publish tariff 
rules providing that shipments moving at regular air 
freight rates but receiving in fact a deferred service be 
charged for at the deferred rate. The contention is that 
such a rule is necessary to avoid possible discrimination 
against a skipper by providing less than he paid for. We 
recognize that under the REA tariff a similar provision 
is now applicable to air express shipments; we do not, how¬ 
ever, believe that we need now impose such a provision on 
deferred air freight since the shipper who utilizes regular 
air freight will receive priority over tin* deferred air 
freight shipper. Moreover, there is no basis in the record 
for concluding that, except under the most unusual circum¬ 
stances, the established priority for regular air freight 
would not result in earlier delivery than for deferred air 
freight. 

REA also advances the suggestion that air freight for¬ 
warders be denied the use of the new service, unless 
they have a deferred air freight service tariff on file, 
in order to prevent discrimination among users of 
1491 their service. While the possibility of discrimina¬ 
tion exists, we do not believe that it is appropriate 
at this time to adopt rules treating the air freight for¬ 
warders differently from other shippers. There is presently 
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pending a separate i»roc*e<‘<linir in Docket No. 1705 ct al., 
to determine the extent to which the Minimum Kate Order 
should he applied to air freight forwarders: we shall there 
consider the conditions, if any, to he imposed upon air 
freight forwarders in the use of deferred air freight. Obvi¬ 
ously, should a forwarder he found to he misrepresenting 
his services, the Hoard may proceed against him. either 
under Section 411 of the Act, or through its suspension 
powers. Under these circumstances, we shall not adopt 
this suggestion. 

We turn now to RKA's assertion that the Board mav 


not properly finalize a deferred air freight service in this 
case without the continuity rule which was part of Ameri¬ 
can’s original proposal and which we found unlawful. 
REA contends in effect that the parties were not on notice 
that a deferred air freight service without the continuity 
feature would he considered by the Board and consequently 
had no opportunity to inquire into the legalitv or feasibility 
of such a service. We find this argument without merit. 
In the first place, it is clear that the issues in the proceeding 
were so drawn as to include the possibility of a deferred 
air freight service without the continuity features. Thus, 
the Prehearing Conference Report establishes the issues 
in pertinent part as follows: 


“1. Can conditions and limitations be prescribed for 
deferred air freight service at rates substantially be¬ 
low the existing minimum rates which will result in 
rates which are not unjust, unreasonable, unjustly dis¬ 
criminatory or unduly preferential or prejudicial? 

“2. If the answer to issue No. 1 is ‘yes’, what 
1402 conditions and limitations upon a deferred air 
freight service must be prescribed in order to 
have lawful deferred air freight rates? . . . 

“6. Is American’s ‘five-day’ rule or its 500 pound 
minimum rule unjustly discriminatory or unduly 
prejudicial against a shipper whose daily volume would 
not qualify under both of such rules, or unduly prefer¬ 
ential in favor of a shipper whose daily volume would 
qualify under such rules?” 
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The coin lusion is inescapable that the issues were so drawn 
as to place the parties on notice that a deferred air freight 
service without the continuity feature might be approved 
by the Board. In fact, as American points out, it pre¬ 
sented as an alternate position that, if the Board should 
not want the continuity rule to be mandatory, it be at 
least permissive. Obviously, this position clearly con¬ 
templated the possibility of air carriers publishing deferred 
air freight tariffs without the continuity feature. 

However, even were the issues less clearly drawn and 
the record different, we could not accede to REA's view 
as to our power to approve a proposal on different terms 
than suggested by its proponents. Baldly stated. REA’s 
position, if adopted by the Board, would limit us in any 
case to either accepting or rejecting the carrier’s proposal. 
Wo obviously would be reluctant to accept any such view, 
which would prevent our modifying a worthwhile proposal 
so as to make it fully acceptable, in the absence of a 
persuasive showing that a party had in fact been deprived 
of the opportunity to present facts or arguments relevant 
and material to the matter in issue. In this instance, REA 
has made the bare claim of a deficiency in notice without 
pointing to a single issue which it would otherwise have 
presented to us had it been awake to the possibility that 
we would approve American's proposal without the con¬ 
tinuity feature. Under the circumstances, we 
1403 lind REA’s position without merit. 

REA makes a similar objection to the Board’s 
prescribed rate level. REA argues that the rate level 
adopted was lirst suggested by Bureau Uounsel at oral 
argument “and none of the parties has had occasion to 
even discuss or consider rates for a deferred air service on 
the basis authorized by the Board.” However, REA’s 
suggestion that it was not on notice of the possibility that 
the Board might adopt a minimum rate different than that 
proposed by American is unsound. The issues framed by 
the parties at the prehearing conference specifically in- 


Tr. 1403-1404 


190 


eluded the question of the rate level to be established for 
deferred air freight. 7 

UK A has not contended that the rate is insufficient to 
meet the out-of-pocket costs of the service provided and 
to make a contribution to indirect expenses. Xor could it 
do so. There is ample evidence in the record to sustain the 
Board's conclusion in this regard.' In rate cases such as 
this it is a well-established and generally recognized rule 
that if additional business which is distinguishable from 
the basic traffic can be taken on at rates which will con¬ 
tribute more than the actual out-of-pocket expense, 
1404 it is not unreasonable. In the Directional Bate Case. 

11 C.A.B. 228, 23b (19b0) we permitted 40 percent 
reductions in the minimum rate level for the purpose of 
attracting new traffic to till unused space on eastbound and 
northbound cargo flights. In this case, we have reached a 

T Thus the Prehearing Conference Report states in pertinent part as 
follows: 

”3. If it is possible to have a lawful deferred air freight service 
ami rates, should rates for deferred air freight service be exempted 
from the minimum rate orders prescribed herein, or should separate 
minimum rates be prescribed for such deferred air freight service? 

“A. If separate minimum rates should be prescribed for deferred air 
freight service what should such minimums be?” 

* Our prescribed eastbound minimum rate for deferred air freight is 
9.7G and 13.50 cents per ton mile, from Los Angeles to Chicago and 
Los Angeles to New York, respectively, while our prescribed westbound 
minimum rate is 11.54 and 15.9G cents from Chicago to Los Angeles 
and from New York to Los Angeles, respectively. We have already 
determined that the costs of all-cargo operations are considered to be 
the most Usable guide to the determination of air freight rate-. .1/7 
Freight Incestiyution, 9 C.A.B. 340,348 (1948). The record indicates 
that the indirect costs per ton mile for the 12 months ended June 30, 
1955, for DC-GA aircraft operations of Flying Tiger and Slick are 8.39 
and 9.03 cents per ton mile respectively. Such typical indirect expenses 
may be taken as a lower limitation of rates which will adequately cover 
the out-of-pocket costs that will be incurred in handling any substan¬ 
tial volume of deferred freight; charges of competitive surface carriers 
provide an effective guide to the upper limit at which deferred freight 
charges may be set, if the new service is to secure the additional busi¬ 
ness it is designed to provide. Consideration of these factors amply 
support our findings that the rates we here prescribe are reasonable 
minimum rates. 
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similar solution to help solve a comparable problem. We 
think that our conclusion is amply supported by the record.'* 
American takes exception to the failure of our order to 
include 1 special permission to tile deferred air freight tariffs 
on live days notice. It is argued that short notice provi¬ 
sions have been incorporated in prior amendments of the 
Minimum Rate Order and, in view of the delay already 
occasioned by the hearing - , there is no reason to require the 
normal waiting period in this case. REA opposes this 
request on the ground that no emergency is shown and 
American has presented no facts which would justify the 
relief. We have considered these contentions and agree 
that no compelling reasons are present for incorporating 
special tariff permission in our final order. The early 
inauguration of the experiment, while highly desirable, 
is not so essential that it warrants tariff relief in advance 
of filing. It may be expected that deferred air freight tariffs 
may include terms and conditions upon which we 
1405 have not passed which may warrant the scrutiny of 
the Board's staff. Tf short notice filing is merited, 
it may be obtained through the regular procedures of filing 
an application pursuant to Subpart P of Part 221 of the 
Board’s Economic Regulations. 1 ” 

An appropriate order will be entered. 


*•’ For deferred service over the proposed segments, American intends 
to establish a 100-pound minimum charge. It believes that air carriers 
should be free to establish such a minimum in order to cover the han¬ 
dling costs, and that the Board should not rule upon the legality of any 
specific minimum until experience has been gained by the carriers. Our 
denial of American’s original 500 pound minimum is not to be construed 
as a general prohibition against any minimum charges for deferred 
service. We agree that on the present record there is no basis for finding 
a 100 pound minimum charge unlawful. 

10 American properly points out that in our tentative decision we in¬ 
advertently omitted Washington-Los Angeles from the segments listed 
over which American proposed to inaugurate deferred air freight 
service. It should also be pointed out that footnote S, on page S of 
our tentative decision should be corrected to show that less than 10 
percent of the regular air freight shipments handled by American 
weighed over 500 pounds, and that shipments weighing up to 490 pounds 
each accounted for 45.8 percent of the total weight carried. 


! 
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Rizley, Chairman, Adams, Vice Chairman, Gurney and 
Denny, Members of the Board, concurred in the above 
opinion and order. 

1406 

UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 

Washington, D. C. 

Order 

13th day of April, 1956 

A full public hearing having been held in the above- 
entitled proceeding and the Board upon consideration of 
the record having issued its tentative decision and order 
therein (Xo. E-10020) : exceptions to the tentative decision 
having been filed; and the Board having further considered 
the record in the light of the exceptions and briefs filed 
therein, and having issued its opinion disposing of the 
exceptions and containing its findings and its decision, 
which opinion is attached hereto and made a part hereof, 

It Is Ordered That except to the extent hereinafter 
granted, the exceptions to the tentative decision in Docket 
Xo. 1705 at ah . be, and they hereby are, overruled; 

Ur Is F CRT her Ordered That Order Xo. E-10020 be modi¬ 
fied in its entirety to read as follows; 

1. That the orders previously entered in Docket Xo. 1705 
rf ah. proscribing the lawful minimum rates and cb .rges 
for the interstate transportation of property by air from 
airport to airport (except for property carried in the air 
express) be and the same are hereby amended, and the law¬ 
ful minimum rates and charges to be demanded, charged, 
collected or received pursuant to such orders be and the 
same are hereby modified as to deferred air freight as fol¬ 
lows : 

(a) Deferred air freight shall mean property received 
for interstate transportation by air on a space-available 
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basis alter accommodation oi‘ all other revenue trafiic, tlie 
carriage of which is conditioned so that 


(1) such property which is received by the air car¬ 
rier on the day specified in column 1. below, shall not 
be released at tin* destination airport prior to 12:01 
A.M. on tin* day specified in column 2, below, if the 
transportation is less than 2100 miles from airport 
of origin to airport of destination, and shall not be 
released 'prior to 12:01 A.M. on the day specified in 
column 3. below, if the transportation is 2100 miles or 
more from airport of origin to airport of destination. 
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Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

Saturday 

Sunday 


( 'olurnn 2 

Thursday 

Friday 

Saturdr.v 

Monday 

Wednesday 

Wednesday 

Wednesday 


Column d 

Friday 

Saturday 

Monday 

Tuesday 

Wednesday 

Wednesday 

Thursday 


(2) The foregoing mileage is to be computed in 
accordance with the provisions of Order Xo. E-1639, 
ado])ted June 2, 1948: 


(!>) To be considered as deferred air freight such prop¬ 
erty must be received pursuant to instructions in writing 
from the shipper or consignee that such property be moved 
as deferred air freight: 

(c) All copies of the air waybill shall plainly show (1) 
that deferred air freight shall be transported on a space- 
available basis (2) the earliest permissible time of release 
of such, property, (3) the date and time of receipt at point 
of origin, and (4) the date and time of release at destina¬ 
tion : 

(d) Each deferred air freight shipment shall he marked 
or labeled on each package as “deferred air freight" and 
have plainly visible on each package the earliest permissi¬ 
ble day of release. 

2. That the lawful minimum rates and charges to he 

vT’ 

demanded, charged, collected or received for the interstate 
transportation of deferred air freight by the participating 
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carriers (except for property carried in the air express) 
shall be as follows: 


(a) For any shipment of deferred air freight in an east¬ 
erly direction from any point in any State of the United 
States or in District of Columbia to any point in any State 
of the United States or the District of Columbia on or 
north of the 37th parallel of latitude, and for any shipment 
in a northerly direction from any point in any State of 
the United States on or east of the 100th meridian of longi¬ 
tude and on or south of the 37th parallel of latitude to any 
point in any State of the United States or the District of 
Columbia on or north of the 37th parallel and on or east 
of the 100th meridian, the minimum rates shall he 33 per- 
eentum of the minimum rates prescribed in ordering para¬ 
graph A of the Tenth Supplemental Order Modifying Pre¬ 
scribed Minimum Kates, Order Xo. E-7837, dated October 
21. 19o3. 


(b) For all other shipments of deferred air freight, the 
minimum rates shall be 03 percent uni of the minimum rates 
prescribed in ordering paragraph A of the Tenth Supple¬ 
mental Order Modifying Prescribed Minimum Rates. Order 


Xo. E-7837, dated October 21, 1933. 

(e) Xo tariff rule shall operate to reduce the carriers' 
liability for deferred air freight to that of a warehouseman, 
nor impose storage charges for holding such property, 
until at least 24 hours after the notice of arrival has been 
given to the consignee or at least 24 hours after the earliest 
time the shipment may be released, whichever is later. 

3. The minimum rates prescribed herein may be 
1408 maintained only for a period of one year from the 
date of this order. 

4. The Board hereby retains jurisdiction over this pro¬ 
ceeding, and may upon petition, or upon its own motion and 
without further hearing, modify or revoke the lawful mini¬ 
mum rates for deferred air freight established herein or 
otherwise modify the terms of this order in such manner 
as it may deem proper. 

Bv the Civil Aeronautics Board 


(Seal) 


(S.) M. C. Mulligan, 
Secretary 
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Petition of Kailway Eatress Aoency, Incorporated for 
Reconsideration of the Order of the (’ivil Aeronautics 
Board of April 13 , 11 ) 3 ( 5 . 

May 1, 193(5 

Railway Express Agency respectfully presents the fol¬ 
lowing petition for reconsideration of the Board’s order 
authorizing a deferred air freight service for a period of 
one year at rates and pursuant to rules and regulations 
set out in detail in its order Xo. E-10203 dated April 13, 


Your petitioner respect fully represents that on the rec 
ord in this ease, the Board (1) was not warranted in au¬ 
thorizing a deferred air freight service, and (2) that the 
minimum rates prescribed by the Board are unreasonably 
low and unlawful. 


There is no Krideuee i<> Support the Findings of the 
Board that the Present Berord Justifies Authorization of 
a Deferred Air Freight Serriee of the Tape Outlined by 
the Board in its Order. 

REA argued this point in its exceptions filed on 
1430 March !, 193(5, and in Brief in Support of Exceptions 
filed on March 14, 193(5. In holding that this argu- 
ment was without merit, the Board refers to the issues in 
the case which it says “were so drawn as to include the 
possibility of a deferred air freight service without the 
continuity features.” After setting out these issues, the 
Board said: 

“The conclusion is inescapable that the issues were 
so drawn as to place the parties on notice that a 
deferred air freight service without the continuity 
feature might be approved by the Board. . . . 

“However, even were the issues less clearly drawn 
and the record different, we could not accede to REA’s 
view as to our power to approve a proposal on differ¬ 
ent terms than suggested by its proponents.” 
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Granting that the issues were so drawn as to place the 
parties on notice that a deferred air freight service on 
some basis other than that proposed by American might 
be considered by the Board, this in itself does not cure 
the defect in the Board’s order. Issues are not evidence; 
they merely circumscribe the area within which evidence 
will be received. If the evidence pertains to the issues, it 
is relevant and, therefore, admissible; if outside the scope 
of the issues, it is irrelevant and, therefore, inadmissible. 


The only deferred air freight service proposed was that 
outlined by American in its petition; the only deferred air 
freight service on which there was anv evidence sub- 
1421 mined was that proposed by American. Xo other 
carrier made any other proposal and at no time 
throughout the hearings did American deviate from its 


initial proposal. 


REA and all of the other air carriers 


opposed American’s proposal and on the issues raised by 


American’s proposal the Board has ruled against Ameri¬ 


can. 


In this proceeding. REA proposed nothing; it only op- 
nosed. Xone of the other air carriers had anvthing to oro- 
pose; they only opposed. 

The Board apparently takes the position that REA and 
the other air carriers who opposed American’s proposal 
were required to do more. The Board would have them 
oppose a form of deferred air freight service which was 
not proposed by any party and on which there was no testi¬ 
mony. It is novel, to say the least, that a defendant in a 
law suit is required to do more than meet the issues estab- 
Iished by the evidence produced by the plaintiff, or that in 
proceedings before the Civil Aeronautics Board or any 
other administrative body a respondent is required to do 
more than meet the issues established by the evidence of 
tin* petitioner. Carried to its logical end, the Board would 
hold that even if there was no evidence for or against 
American Is proposal it would enter the order it did simply 
because it was within the framework of the issues. 



REA is not making ‘"the bare claim of a deficiency 
in notice." Under Point I of its brief, it argued that 
“There is no evidence to support the findings of the 
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Hoard that the present record justifies authorization of a 
deferred air freight service.'” REA’s argument went to 
the bash* question of evidence, rather than to surprise or 
the lack of notice. 

In its decision of February 20, 1936, the Board quotes 
from Section 404(h) of the Act and then concluded: 

“It is clear from the record before us that Ameri¬ 
can’s proposal does not satisfy these provisions.” 
(Page 16.) 


This can only mean that the Board found American's 
proposal to he unlawful. Now the Board infers that its 
plan is American’s plan hut without the continuity feature. 
11 says : 

“REA lias made the bare claim of a deficiency in 
notice without pointing to a single issue which it would 
otherwise have presented to us had it been awake to 
the possibility that ire would approve American'* pro¬ 
posal without the continuity feature." 


Does this mean that the Board now holds that American's 
proposal was not held to he unlawful but the Board ap¬ 
proved it except only as to the continuity feature? Apart 
from the fact that the Board's plan and American’s pro¬ 
posed each refers to a deferred air freight service, there U 


no single feature of American's proposal that the Board 
approved. The Board held that the 3-day continuity rule 
was unlawful, that the rates proposed by American were 
unreasonably low, it disapproved of a minimum 
1433 weight of 300 pounds per shipment and of a mini¬ 
mum weight of 2,300 pounds for a 3-day period, it 
increased the period of delay by twenty-four or more hours, 
the provisions with respect to storage charges and the lia¬ 
bility of the carrier during the holding period were changed, 
the requirement that all charges be prepaid was removed, 
and numerous other differences are apparent. The fact is, 
the Board did not approve American’s proposal, it promul¬ 
gated its own concept of a deferred air freight service 
without hearing one scintilla of evidence in support of or 
in opposition to it. That is what REA referred to when 
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it argued that the present record does not justify authori¬ 
zation of a deferred air freight service of the type outlined 
by the Board in its order. 

REA is not alone among the parties who takes this posi¬ 
tion. Bureau Counsel, from whom nothing has been heard 
since his oral argument on January 10th, argued in his 
brief the point that “Xo Pari// Appears to Support a De¬ 
ferred Service Without Discriminator// II eight and Con¬ 
tinuity Limitations or Both." In precisely the same man¬ 
ner as REA has argued he says: 

“Thus, American has no proposal for deferred serv¬ 
ice without the continuity rule. I'nited Airlines, Inc., 
Slick Airways, Inc., and TWA. as well as REA, have 
opposed American’s petition. Tlte result is that if we 
exclude the unlawful b-day rule from the definition of 
deferred air freight ire find no support in the record 
for such deferred service." 

If REA was unaware of the possibility that the 
1434 Board would approve a deferred air freight plan 
on some basis not considered in the record. Bureau 
Counsel also was deluded. He ended his brief with the ob¬ 
servation that “The Board's opinion should indicate a 
svnroathetic attitude toward future consideration of re- 
quests for modification of minimum rates so as to authorize 
lower deferred rates upon commodities which do not now 
move in air freight service." He was apparently satisfied 
that on the record in this case the Board could do no more 
than disapprove American's proposal: any other proposal, 
whether limited to the handling of specific commodities or 
on the basis of other rates or subject to other rules or 
regulations would have to be considered by the Board in 
another proceeding when it had requests concerning such 
proposals. The only place where REA and Bureau Counsel 
part company is that he would regard the suggestion of 
TWA that it might be interested in a deferred air freight 
service, made for the first time in its brief, as adequate to 
support the Board’s decision, while REA takes the position 
that this suggestion came too late, that there is no evidence 
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in lho record to support it, and that REA had no opportu¬ 
nity to he hoard with respect to it. 

Section 7(c) of the Administrative Procedure Act pro¬ 
vides : 

“Except as statutes otherwise provide, the pro¬ 
ponent of a rule or order shall have the burden of 
proof ..." 

Section 7(d) provides: 

1435 “Record—the transcript of testimony and ex¬ 

hibits with all papers and requests tiled in the 
proceeding, shall constitute the exclusive record for 
decision . . .’’ 

It is respectfully submitted that the record discloses no 
proponent for the Board's order and that there is no evi¬ 
dence to support it. In the circumstances the Board’s 
order should not be permitted to stand. 

II 

There is no Evidence to Support the Reasonableness of 
the Rates Prescribed bp the Board. 

The Board dismissed a similar contention made by REA 
in it?' Brief of March 14. 195b in support of its exceptions 
by again referring to the issues in the case and again 
charging that “REA’s suggestion that it was not on 
notice of the possibility that the Board might adopt a mini¬ 
mum rate different than that proposed by American is 
unsound." 

What might be a reasonable rate for the deferred air 
freight service proposed by American is one thing—REA 
and the other air carriers were given an opportunity to 
meet that issue—but without any evidence to support de¬ 
ferred air freight as promulgated by the Board and with¬ 
out any evidence as to what a reasonable rate for that 
service would be, neither REA nor the other carriers were 
given an opportunity to present evidence or argument in 
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opposition to these rates. Since rates for the Board ? s 
1436 deferred air freight service were not proposed, they 
were not opposed. It is no answer that the rates pre¬ 
scribed by the Board are within the framework of the issues 
when there is no testimony in support of them. 

In its Brief, REA argued that the rates prescribed by 
the Board were first suggested by Bureau Counsel at oral 
argument. Since that was the onlv reference to rates in the 
Board’s initial decision, other than its finding that tlie 
rates proposed by American were unreasonably low. it was 
reasonable to infer that the Board had accepted Bureau 
Counsel’s oral suggestion without any other consideration. 

Xow, however, the Board says the rates are justified on 
the basis of its decision in .Hr FrcHih! Hair / urcsfirjafion . 
P C.A.B. 340, 34S wherein it determined that the costs of 
all-cargo operations are considered to be the most usable 
guide to the determination of air freight rates, and these 
costs for Flying Tiger and Slick are. it says. S.30 and 0.03 
cents per ton mile, respectively. 

In its decision in that case, however, the Board recog¬ 
nized that the costs of all-cargo carrews were usahle only 
as a guide and primarily because no other cost computa¬ 
tions were available. But what mav have been the onlv 


usable guide in 1048 may not necessarily be so in 1036 
and what may have been an appropriate guide with 
1437 respect to costs for handling regular air freight may 
not necessarily be appropriate with respect to the 
handling of deferred air freight. 


The whole concept of a deferred air freight service is 
to obtain additional traffic for combination flights. (A.A. 
Petition. P. 2) Unused cargo space exists primarily in day¬ 
light combination flights with little or no unused capacitv 
in the all-cargo flights. (Exh. A.A. 3. Pages 1-!)) A deferred 
air freight service particularly adapted to the all-cargo 
carriers was proposed by Flying Tiger and is now under 
consideration by the Board in a separate proceeding. The 
use of indirect cost computations of Flyin g Tiger and Slick 
are, therefore, only remotely usahle as a guide in determin¬ 
ing indirect costs of combination carriers when performing 
a service peculiarly designed for combination flights. 
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During the past few years, the Board has. on a number 
of occasions, had an opportunity to consider the indirect 
costs of American and other passenger carriers with re¬ 
spect to the transportation of first class and other prefer¬ 
ential mail. This traffic moves on a space available basis 
and in many respects the costs for this service are com¬ 
parable to what the costs might reasonably be expected to 
Ik* in the handling of deferred air freight. The difference, 
if any, would be that the costs for handling first class mail 
are less, as for example, under the rules and regula- 
1 -fMS tions prescribed by tin* Board in its deferred air 
freight order the airline is required to provide at 
its expense, storage facilities either at origin or at destina¬ 
tion or partly at both for a period of 72 hours (westbound 
from Xev York), provide air waybill for each shipment, 
pay for solicitation and advertising, provide insurance or 
pay claims on account of loss or damage, incur expense in 
connection with the collection of its charges—none of which 
costs is incurred with respect to the handling of surface 
mail. However, in fixing rate*, for the transportation of -ur- 
faee mail, the Board in order Xo. E-7730 fixed a rate of 
1S.66 cents per ton mile, Xew York Xewark-('hicago: 20.(H 
cents per ton mile. \Vashington-(’bicago. Order Xo. K- 
7737: 20.94 cents per Ion mile t > Florida points. Order E- 
Sl 14: and with respect to the transportation of surface mail 
along the westcoast it fixed a rate of 18.98 cents per ton 
mile. (Dockets 6308. 6300. 6sSl and 6330.) In his initial 
decision in Docket 7001 which was released earlier this 
month, the Examiner recommended that the temporary 
rate of 18.98 cents per ton mile lie fixed as the final rate. 
In reaching this conclusion lie said: 


“As previously stated, it is unnecessary for any rate 
to bear a direct relationship to cost. A rate based on 
costs between 14.2S cents and 23.03 cents per ton mile 
could be found fair and reasonable for the trails- 
1439 portation of first class mail and would be amp:; 

supported by the record in this proceeding. This 
conclusion, of course, is predicated on the basis of the 
existing experiment. In the event the scope of the 
services were substantially changed and the carriers 
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required to increase schedules and services to provide 
transportation of first class mail, then the costs en¬ 
tailed in providing such service would have to he re¬ 
viewed to determine whether the rate would he fair 
and reasonable. 

“The existing rate for the transportation ol first 
class mail is within the cost range of 14.28 lo 23.0o 
cents per ton mile." 

Admittedly, the evidence in the cases referred to above 
is not a part of the record in this case. Neither, however, 
is the evidence in the Air Freight Hate Investigation. 
supra, in this case. But, if. in the absence of evidence on 
the part of American or other passenger carrying airline 
as to its direct costs in connection with a deferred air 
freight service it becomes necessary to look elsewhere for 
evidence of costs, it would seem only reasonable and logical 
that the Board would wish to consider the next best avail¬ 
able evidence. As heretofore pointed out, the findings of 
the Board and of the Examiner in the surface* mail rate 
cases as to costs are far more realistic than the reference 
to costs of the all-cargo carriers which, while they may 
have been a usable guide in 1948, are certainlv no longer 
usable when the Board has before it a more accurate guide. 

It is respectfully submitted that in the absence of any 
other evidence, the Board should take into consideration 
airline costs for handling surface mail rather than 
1440 the costs of the all-cargo carriers. If it did this, the 
Board could only conclude that rates which would 
produce 9.7b cents to 13.90 cents per ton mile are insuffi¬ 
cient to meet the carriers out-of-pocket costs and will make 
no contribution to indirect expenses. 

Ill 

The Basic Philosophg of a Deferred Air Freight Service 
is Incompatible with the Declaration of Polirg. Section 2 
of the Civil Aeronautics Act. 

Before reaching a conclusion that a deferred air freight 
service should be authorized, the Board is required to 
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weigh the advantages of such a service against its dis¬ 
advantages in the light of the provisions of Section 2 of 
the Act, Declaration of Policy. Stated differently, the 
Board is required to determine, before authorizing a de¬ 
ferred air freight service that such a service is consistent 
with— 


“(a) The encouragement and development of an 
air-transportation system properly adapted to the 
present and future needs of the foreign and domestic 
commerce of the United States, of the Postal Service, 
and of the national defense: 


“(b) The regulation of air transportation in such 
manner as to recognize and preserve the inherent ad¬ 
vantages of, assure the highest degree of safety in, 
and foster sound economic conditions in, such trans¬ 
portation. and to improve the relations between, and 
coordinate transportation by, air carriers: 

“(c) The promotion of adequate, economical. 

1441 and efucient service by air carriers at reasonable 

charges, without unjust discriminations, undue 
preferences or advantages, or unfair or destructive 
comnetitive practices: . . 


a. The Fieseuf and Future Feeds of Foreifjil and Do¬ 
mestic ('o;n merer of the FniDd Stairs does not I'equire A 
Deferred Air Freight Serrice. 

There is now available between the points where Ameri 
can Airlines proposed to provide a deferred air freight 
service, adequate transportation facilities at reasonable 
rates and at schedules comparable to those prescribed by 
the Board fora deferred air freight service. (Exh. A.A. 13) 
Xo showing has been made in this proceeding that the 
existing service is inadequate with respect to the present 
and future needs of the domestic commerce of the United 
States. 

All that a deferred air freight service can be expected 
to do, according to its sponsors, is to divert to such service 
traffic now being handled by other carriers. This diversion 
might be of assistance to American in filling up present 
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unused bin capacity but as the unused bin capacity of 
American decreases, the cargo available to carriers now 
handling tin* traffic would be diminished. American would 
be carrying additional traffic on which it could not hope 
to break even financially, while, at the same time the car¬ 
riers now handling the traffic would, to the extent that their 
revenues were depleted, suffer economic loss. The 

1442 carriers whose traffic has been diverted will, in the 
normal course of events, require additional revenue 

obtainable only through increased rates with the inevitable 
end result that transportation costs to the public will be 
increased. Obviously, this is not in the public interest. The 
public will be worse off with a deferred air freight service 
than without it. 

What American might think would he good for Ameri 
can. might not necessarily ho good for the present and 
future needs of domestic commerce. Tt might not neces¬ 
sarily l)c good for other air carriers or for air commerce 
generally. American's policy was expressed by its counsel 
in oral argument when he decried the fact that while 
lawyers debated. American could be going forward with 
this experiment. When be argues, “This freight business, 
come Hell or highwater. is going to work out over a period 
of years" (Oral Argument, p. Wi) it is obvious, that Ameri¬ 
can did nor give consideration to the broad questions of 
public in'; crest or tin* over all welfare of air transportation. 
Considering the many facets of American’s plan which the 
Board held to ho unlawful and unworkable, one wonders 
what fotmsel meant when lie said, “This thing has been 
very carefully thought through and worked out." (Oral 
Argument, p. b(>.) 

[t is not enough that American desires to undertake an 
experiment in handling deferred air freight and, as its 
counsel argues, “That it has a great stake in the 

1443 sound and healthy development of air freight" 
(Oral Argument, p. !*.')). The real issue is whether 

a deferred air freight service is consistent with the de¬ 
velopment of an air transportation system properly 
adapted to the present and future needs of domestic com¬ 
merce. REA does not think so. Xeither does United Air- 
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lines and Northwest Airlines, in fact, all air carriers but 
American who will provide a deferred air freight service 
will do so, wholly to prevent diversion of the traffic they 
are now handling. (The only reasons why United would 
participate in a, deferred air freight service are outlined 
by I’nited’s witness, I). Dilworth in his testimony, pages 
434-430.) Any economic or other advantage to American 
would be far outweighed by the disadvantages to other 
airlines, other carriers and the shipping public generally. 


b. A Deferred Air Freight Service does )ioi Preserve 
ihe Inherent Ad van! apes of Xor Does it Foster Sound Eco¬ 
nomic Conditions in Air Transportation. 

The principal advantage of air transportation over other 
forms of transportation is in the matter of speed. Airplanes 
now operate on coast to coast schedules of less than 13 
hours. Through rail passenger and express train service is 
on a schedule of about 72 hours. There is little advantage 
rate-wise between the two services. Thus the significant 
advantage of air over rail is the saving in time. 

This is true in the transportation of passengers 
1444 as well as cargo. I’p to the present, airlines have 
sold potential shippers air express and air freight 
services on the basis of schedules considerably faster than 
rail express, parcel post or L('L freight. Xew traffic has 
been developed which requires speed, and traffic formerly 
moved by surface means has been diverted to air where 
speed having become available, could be utilized. All this 
will bo changed if the Board permits deferred air freight 
to become a reality. 

Traffic will be flown at 300 miles an hour from coast to 
coast and will be stored by the airline for a period of 72 
hours or longer thus destroying the economic value created 
by the speed of air transportation. The inherent advantage 
which air transportation has built up through the years 
will be destroyed. The elapsed time—shipper to consignee— 
for shipments handled by air will be no less than for ship¬ 
ments moved by surface. It seems almost unbelievable that 
any air carrier would propose or that the Board would 
authorize such a wholesale destruction of economic value 
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merely to increase load factors but with so little hope of 
any financial benefit to the airline. The tremendous sums 
of money and vast amount of engineering ingenuity which 
has been devoted to improve the speed and carrying capac¬ 
ity of airplanes is to be ploughed under to satiate 
144b the desire of an air carrier to swell its volume of 
air freight. It is a distinct step backwards and if 
the air carriers do not seem to appreciate it, the Board 
under its mandate from Congress to recognize and pre¬ 
serve the inherent advantages of air transportation, should 
be aware of it. 

c*. A Deterred Air Freight Sendee is not Consistent 
With Hie Promotion of Adequate. Economic and Efficient 
Sendee />// Air Carriers. 

A fourth morning deliverv of traffic moving between Xew 
York and Los Angeles mav be an efficient service bv rail 
express but it obviously is not efficient for air service when 
the actual flying time between the two points is less than 
12 hours. It is too clear for argument that a deferred air 
freight service will not be efficient. It is not the best service 
that the carrier is able to perform, in fact, one would be 
hard put to find a better illustration of an inefficient service. 

Research has failed to develop any comparable example 
in any other transportation field. Rail carriers, water car¬ 
riers, express companies, telegraph companies, pipe lines, 
even the airlines promote and sell their services on the 
basis of the best possible service that they are able to per¬ 
form with the means available to them. American an¬ 
nounces a reduction in flying time between two points and 
immediately its competitors go all out to meet or better 
these schedules. It would bo ridiculous to suggest 
1446 that a railroad build in a delay to its carload sched¬ 
ules merely to make them no better than the sched¬ 
ules of weder carriers or for rail express to build in a delay 
in its service to provide a service competitive with L(’L 
freight. 

The philosophy on which all forms of transportation 
have competed for traffic has been to improve service and 
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thereby justify rates consistent with the service performed 
rather than to destroy service so as to justify a lower rate. 

It has been conceded throughout that in order to obtain 
traffic* for deferred air freight, it is necessary that the 
rates be lower than KEA's, for it is traflic now moving in 
KEA's service that American hope's to attract. After fixing 
the rates on this basis, they are sought to be justified on 
the fanciful theory that since unused space is available 
the traflic can be handled at practically no cost. On the 
basis of these* lower rates, American will get traflic only to 
learn that tin* transportation of air freight, be* it regular 
e>r deferred, cannot be* distinguished on the basis of costs. 
Meanwhile*, KEA to hole! the traflic may be* forced to reduce 
its rates’ without regard to costs, and the vicious cycle* 
of unfair and destructive competition will be underway. 

This is what Congress intended to prevemt when it 
1447 eleclareel that the* Board should disapprove* any rate 
or service* which will leael to unfair or elestmotive 
competitive practices. 

Conclusion 

In its initial elecision, the Board elisapproved American's 
proposal for a deferred air freight service. It then pro- 
ceedeel to authorize* a eh*ferred air freight service* without 
any evielenice* to support it. Tt disapproved the rates pro¬ 
posed by American and then proccodoel te) fix rates without 
any evielence to support them. In seeking to justify its 
decision, the Board refers to the issues in the case but 
avoids any reference to evielence. In discussing rates, it 
refers to a decision which it made in 1948 when it had 
before it the ejuestion of minimum rates for regular air 
freight, and when freight costs of passenger carrying air¬ 
lines were not available. It has failed to take into account 
new freight services of the airlines, the handling of surface 
mail, and other developments of the past eight years. 

On this shaky foundation the Board has authorized air 
carriers to engage in a type of transportation which is 
foreign to any transportation service heretofore attempted. 
It involves broad policy questions affecting not only air 
carriers, but the present and future needs of the domestic 
commerce of the United States. 
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li is respectfully submitted that no such revolu- 
1448 lionary decision should he made on the meagre rec¬ 
ord made in this case, the whole of which was de¬ 
voted to determining the legality or illegality of Ameri¬ 
can's proposal. 

Wherefore your petitioner prays that on reconsidera¬ 
tion, the Board's order of April 13, 1956 be vacated and 
set aside, and that no further proceedings be undertaken 
unless and until a proper petition is filed by an air carrier 
who proposes to inaugurate a deferred air freight service. 

Your petitioner further prays that pending disposition 
of its petition for reconsideration, the Board suspend or 
defer the effective date of any tariffs which may have been 
filed pursuant to the Board's order of April 13, 1956. 

Kespectfully submitted, 

Railway Express Agency, Incorporated 
By (S.) Emil Seerup, 

Its Attorney 

• * • * # * * 
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Supplemental Opinion and Order on Reconsideration 
14th dav of June, 1956 

On April 13, 1956, we issued our decision (Order Xo. E- 
10203) confirming with minor modifications, our tentative 
decision of February 20, 1956, which authorized a deferred 
air freight service and prescribed minimum rates. The 
Railway Express Agency (REA) has filed a petition for 
reconsideration and other relief requesting, inter olio, that 
we reconsider and vacate our decision. 1 REA contends that 
on the present record the Board is not warranted in author- 


1 REA also prayed that pending disposition of its petition the Board 
should suspend or defer the effective date of any tariffs filed pursuant 
to our order. This prayer was denied on May 4, 1956 (Order No. E- 
1026?) and there ere now effective tariffs filed by several air carriers 
providing: a deferred air freight service now in accordance with our 
decision. 
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izing a delViTcd air froight service, and that the minimum 
rates prescribed by the Board are unreasonably low and 
unlawful. It also contends that a deferred air freight serv¬ 
ice is in various ways incompatible with the declaration 
of policy in Section 2 of the Act, and would have a diver¬ 
sionary impact on the services of other carriers. American 
Airlines has filed a letter in answer to REA's petition re¬ 
questing that the petition be denied. 

We have considered REA's contentions, and find that 
they are in substantial part merely variations on then- 
earlier theme in opposition to the deferred freight experi¬ 
ment which wo have authorized. As American points out, 
REA stands as the only party to this case which now ob¬ 
jects to the experimental deferred air freight service we 
have authorized. The other parties, including the direct 
air carriers who objected to the original proposal of Ameri¬ 
can and who have a direct financial stake in the success of 
the proposed service, do not support REA’s view that the 
service will prove to be uneconomical or that it is 
1464 incompatible with the policy of the Act. All the 
direct air carrier parties have already filed appro¬ 
priate tariffs to provide the service in question.* 

REA suggests that our decision of April 13, 1956, mis¬ 
conceived the nature of its objection to our decision. REA 
asserts that it does not bottom its position on lack of notice 
hut rather on lack of evidence. However, to the extent 3 
that REA’s argument is based upon lack of evidence, we 
disagree. Our review of the record indicates that there is 


- We shall provide herein, in accordance with our earlier decision 
in the proceeding, that each air carrier filing deferred air freight tariffs 
pursuant to our decision shall file duplicate copies of CAB Form No. 
4IF, executed in accordance with the instructions accompanying such 
forms, on or before the 30th day following the close of each calendar 
month. 

3 REA summarizes its position in its petition as follows: “The Board 
did not approve American’s proposal, it promulgated its own concept 
of a deferred air freight service without hearing one scintilla of evi¬ 
dence in support of or in opposition to it. That is what REA referred 
to when it argued that the present record does not justify authorization 
of a deferred air freight service of the type outlined by the Board in 
its order.” 
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sufiieient evidence to warrant the provision of an experi¬ 
mental deferred freight service on tlie terms we authorized. 

REA again attacks the reasonableness of the rates we 
established for the deferred air freight experiment. In re¬ 
jecting EHA's arguments in an earlier decision, we pointed 
out that the minimum rates which we established would 
meet the carrier's out-of-pocket costs and contribute to 
indirect expenses, and noted that REA had not contro¬ 
verted that fact. REA now asserts for the lirst time that 
the rates established do not meet this test. In attempting 
to support this conclusion REA makes two interrelated but 
unsound arguments. First, REA asserts that our decision 
was based upon a 1948 Hoard decision in the Air Freight 
Investigation 4 which is not a part of the record in the pro 
feeding. However, while we referred to the costing 
1465 theory earlier developed in the Air Freight Investi¬ 
gation, the cost data upon which we relied was that 
for Slick and Flying Tiger's operations for the year ended 
June JO, 1955. REA also suggests that we should adopt 
here a costing technique analogous to that advanced by 
the parties in the surface mail rate cases which are now 
before us for decision/ REA, however, did not produce 
any evidence at the hearing with respect to the comparabil¬ 
ity of surface mail and deferred air freight for costing 
purposes. REA did not produce any evidence as to the 
costing of surface mail service, nor have thev indicated that 
there is otherwise in the record evidence from which the 
determination could be made. Under the circumstances, 
we must reject their contention. 

One further matter warrants comment. REA argues that 
the authorization of a deferred air freight service is in¬ 
consistent with the basic policy of the Act, and that the 
disadvantages flowing from this service outweigh its ad¬ 
vantages. We disagree. We have found an experimental 
deferred air freight service warranted because it will af¬ 
ford an opportunity for the air carriers to utilize present 
unused bin capacity at rates which will fully compensate 


4 9 C.A.R. 340,348 (1948). 

1 Dockets Nos. 6308, 6309, 6881, and 6539. 
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for ont-of-pocket costs and contribute to indirect expenses. 
At the same time it will offer to shippers a new freight 
service at lower rates than are now afforded by competi¬ 
tive surface transportation. These advantages flowing from 
the deferred freight experiment we have authorized are 
obviously in the public interest. 

REA offers nothing of substance on the other side of 
the register. While REA argues hypothetically that a de¬ 
ferred air freight service might be good for American and 
not for the other carriers, we disagree. In approving 
14(>(> the deferred air freight experiment, we considered 
its impact on the air carriers generally and not just 
American, and found that it would be in the public interest 
to inaugurate the service. It is not without significance 
that none of the air carriers, including those which opposed 
American's original proposal, have joined REA in opposi¬ 
tion to deferred air freight service on the terms we found 
fair and reasonable. 

REA also raises the spectre of a rate war in which it 
suggests that, in order to protect itself from undue diver¬ 
sion, it will be forced to reduce rates below cost, and that 
this will result in a declining rate spiral. We cannot accept 
this argument. In the first place, REA did not introduce 
any evidence with respect to the extent to which deferred 
air freight service would have an adverse affect on its oper¬ 
ations, or with respect to the means which it might employ 
to meet this new competition.” Accordingly, we could not 
conclude that our action would necessarily lead to a rate 
war. Moreover, it is patent that a rate war could only re¬ 
sult if we and the Interstate Commerce Commission were 
to accede to carrier importunities for uneconomic rate¬ 
making. 

In short, we believe that the record warrants the conclu¬ 
sion that the new service will enable the air carriers to 
utilize economically their currently available unused capac¬ 
ity and to improve their net revenue position, that it will 
afford the shippers the benefit of a service competitive with 

REA may, for example, instead of reducing rates, attempt to provide 
a better or faster service than it now does in the markets which would 
be better served by deferred air freight. 
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rail express at slightly lower rates, and that there is no 
evidence of a serious adverse effect on any party. 

Based upon the foregoing considerations and all 
14(57 the facts of record, we find that the petition of REA 
for reconsideration, and other relief should be de¬ 
nied. 

Therefore, It Is Oudf.red That: 

1. The petition of REA for reconsideration, and other 
relief, he, and it hereby is denied. 

2. That each air carrier filing deferred freight tariffs 
pursuant to Board Order Xo. E-10203, dated April 13, 19o(>, 
shall file duplicate copies of OAB Form 41F, executed in 
accordance with the instructions accompanying such form, 
on or before the 30th day following the close of each calen¬ 
dar month. 

Adams, Vice Chairman, Gurney and Denny, Members of 
the Board, concurred in the above opinion and order. Dnr- 
fee, (’hairman, and Minetti, Member, did not take part in 
the decision. 

(S.) M. C. Mn.Lir.AX, 
Secretary 

(Seal.) 
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Stipulation 

Pursuant to Rule 3S(k) of the Rules of this Court, the 
parties, subject to the approval of the Court, hereby stipu¬ 
late and agree as follows with respect to the issues and 
the procedure and dates for the filing of the briefs and 
joint appendix to briefs herein: 

I 

Issues 

Subject to the right of any party to abandon any of the 
issues hereinafter stated or to rephrase and discuss them 
in terms of subsidiary issues, or to take the position that 
any matter hereinafter set forth is unnecessary or irrele- 
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vant lo tho Board's determination or that it is not properly 
in issue before the Court, the issues are agreed to he limited 
to those listed below. 


Petitioner's issues arc as follows: 

1. Whether the Board's order is supported by the evi¬ 
dence of record; 

2. Whether the Board's order is in violation of 
14(5!) Section 2 of the Civil Aeronautics Act and the Pre¬ 
amble to the Interstate Commerce Act. o4 Slat. 8!>!>, 

in that 


(a) it fixes minimum rates which will produce less 
gross revenue than the cost to the carriers of furnish¬ 
ing the service and thus authorizes unfair and destruc¬ 
tive competitive practices: 

(b) by requiring artificial delays it fails to preserve 
the inherent advantages of air transportation and au¬ 
thorizes service which is not adequate, economic and 
efficient; 

(c) the service which it authorizes is not required 
by the present and future needs of the commerce of 
the United States since adequate transportation facili¬ 
ties at reasonable rates and comparable schedules are 
now available: 


3. Whether the Board's order is in violation of §404 of 
the Civil Aeronautics Act bv authorizing a below-cost serv- 
ice which unjustly discriminates against the users of other 
air transportation services. 

Tn addition, respondent and intervenors tender the fol¬ 
lowing issues: 

4. Whether petitioner, alleging competitive impact only 
on its operations as a surface carrier, has a substantial 
interest entitling it lo obtain review herein: 

">. Whether the objections to the Board's order stated 
in Issues Xos. 2 and 3 above have been timelv urged be- 
fore the Board: 

(5. Whether impact of rates for air transportation on 
other forms of transportation is a factor which the Board 
must take into consideration in rate-making: and 
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7. Whether the Preamble to the Interstate Com- 

1470 meive Act applies to the Civil Aeronautics Act. 

II 

Procedure, with Respect to Filing of Briefs 
and Joint A ppendix to Briefs 

For the purpose of eliminating needless printing and of 
facilitating the work of the Court, the parties agree that 
their briefs and the joint appendix to briefs will be served 
and filed in accordance with the procedures hereinafter set 
forth: 

All briefs will be served and filed in typewritten or 
printed form at the dates fixed hereafter with references to 
the pages of the certified record (“Tr.”). Briefs not filed 
and served in printed form in the first place shall be printed 
and the printed copies served and filed without avoidable 
delay after service of the typewritten briefs. At the time 
each party serves its brief in the first place it will also 
serve its designation of the portions of the certified record 
to be printed in the joint appendix. As soon as all designa¬ 
tions have boon made, the petitioners shall cause the joint 
appendix to be printed with the page numbers of the record 
as certified to this Court appearing at the place where each 
new record page begins on the printed page of the joint 
appendix, and running heads showing the record pages 
appearing thereon shall be printed at the outer top corner 
of each page of the printed joint appendix. The usual nu¬ 
merical designation of the printed joint appendix will ap¬ 
pear in the center of the top of the page. 

Petitioner will serve its brief, together with its designa¬ 
tion of those portions of the certified record which it wishes 
to have printed in the joint appendix, upon respondent and 
all intervenors on or before October 1, 1956. Respondent 
and intervenors will serve their briefs and designations 
on petitioner on or before November 9, 1956. Petitioner 
will serve its reply brief, if any, and supplemental 

1471 designation, if any, upon respondent and intervenors 
on or before November 29, 1956. 
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Tr. 1471 


The joint appendix shall contain the materials required 
to be printed by the Kules of this (’ourt, except the Petition 
for Review; the materials designated by the parties as 
heretofore provided; and this stipulation and the order of 
the (’ourt approving the stipulation. 

It is further agreed and stipulated that any party on 
brief and argument, and the Court in reaching its decision, 
may refer to and rely upon any portion of the unprinted 
transcript of record to the same extent and effect as if such 
portions of the transcript had been printed, it being under¬ 
stood that any portions of the record thus referred to will 
be printed in a supplemental joint appendix if the Court 
directs the same to be printed. 

Respectfully submitted, 

John E. Powell. 

Attorney for Petitioner 
Edgar F. Czarra, Jr., 
Attorney for American Air 
IAnes, Inc. 

John II. Wanner, 

Acting General Counsel 
Civil Aeronautics Board 
Attorney for Respondent 
William C. Burt, 

Attorney for United Parcel 
Service-Air, Inc. 

Norman L. Meyers, 

Attorney for Flying Tiger 
Line, Inc. 

John A. Kendrick, 

Attorney for Shulman. Inc. 
Intervenors 

Dated: August 21, 1956 
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Defore: Washington, Acting Chief Judge, in Chambers. 

Order 

Upon consideration of the joint motion of all parties to 
dispense with the prehearing conference in this case and 
for approval of the stipulation annexed to said motion, it 
is 

Ordered that the prehearing conference in the above case 
be dispensed with and that said stipulation be approved 
and that the Clerk be, and he is hereby, directed to hie said 
stipulation forthwith. 

It is Further Ordered that the prehearing stipulation be 
printed in the joint appendix and shall control further pro¬ 
ceedings in this case. 

Dated: August 22 1956. 


(2930-6) 
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Statement of Questions Presented 

By order dated April 13, 1956 Respondent authorized so- 
called deferred air freight service at below-cost rates and 
on delivery schedules which require an artificial delay in 
delivery to the consignee, the rates and schedules being 
deliberately designed to divert Petitioner’s rail express 
business to air carriers. 

The questions presented to the Court by Petitioner are: 

1. Is the order supported by evidence of record? 

2. Does the order violate the Civil Aeronautics Act 
or the Transportation Act of 1940? 
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IN THE 


United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,375 


Railway Express Agency, Inc., 

Petitioner, 

vs. 

Civil Aeronautics Board, 

Respondent 


American Airlines, Inc., United Parcel Service-Air. Inc., 
Flying Tiger Line, Inc., Shulman, Inc., 

Intervenors 


on petition for judicial review of order of civil 
aeronautics board 


BRIEF OF PETITIONER 


JURISDICTIONAL STATEMENT 

Jurisdiction over this proceeding is conferred upon this 
Court by the provisions of Sec. 1006 of the Civil Aeronau¬ 
tics Act, 52 Stat. 1024, 49 U.S.C.A. 646, and by Section 10 
of the Administrative Procedure Act, 60 Stat. 243, 5 
U.S.C.A. 1009. 


(i) 
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STATEMENT OF THE CASE 

1. Petitioner is a corporation created by the Nation’s 
railroads in 1928 as a joint facility to conduct the express 
business on their lines and is controlled by them through 
stock ownership. 

2. Petitioner’s operations are conducted over approxi¬ 
mately 190,000 miles of rail, water, motor, air, stage and 
ferry lines within the United States and its insular posses¬ 
sions; it conducts the express business on those lines, col¬ 
lects the revenues, and pays the operating expenses, taxes, 
interest and other miscellaneous charges. The remaining 
revenues are distributed to the individual carriers which 
are parties to a standard form of express operations agree¬ 
ment. It has branch offices at about 15,000 locations 
throughout the United States, Alaska, Hawaii and Canada. 
It owns and operates approximately 13,000 motor trucks 
which are used primarily in intracity pickup and delivery 
service and in transfer service between terminals. 

3. Petitioner and its predecessor companies have for 
more than 100 years been engaged in the express transpor¬ 
tation business by rail. Since its inception, it has kept in 
step with the times and changing conditions and, with the 
advent of the airplane, Petitioner, although owning no 
planes of its own, immediately extended express transporta¬ 
tion to air service for shipments requiring the utmost in 
speedy transportation. 

4. With respect to its rail express operations it is a com¬ 
mon carrier within the meaning of Part I of the Interstate 
Commerce Act, 49 U.S.C.A., §1(3) (a). With respect to its 
intercity express operations by motor vehicle it is a common 
carrier within the meaning of Part II of the Interstate 
Commerce Act, 49 U.S.C.A. §303. Its rates and schedules 
covering transportation by rail and motor vehicle are sub¬ 
ject to regulation by the Interstate Commerce Commission 
and are on file with that Commission as required by law. 
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5. Since 1929 Petitioner has been continuously engaged 
in the transportation of property by air. Through its rail 
express organization, covering as it does the entire country, 
Petitioner has been able to provide the airlines and the 
shipping public generally an organization which is per¬ 
fectly adapted to similar coverage in the air transportation 
field. In February, 1936, it entered into a Uniform Air 
Express Agreement with most of the principal airlines in 
the United States and by the end of 1937 it was operating 
under agreements in that form with all of the principal 
domestic airlines. These agreements, as amended, are 
still in effect, the most recent agreement having become 
effective August 1, 1954. With the passage of the Civil 
Aeronautics Act in 1938, 49 U.S.C.A. 401, et sequitur, its 
air express operations, rates and schedules, became subject 
to regulation by the Civil Aeronautics Board. On March 
13, 1941 in connection with proceedings before the Civil 
Aeronautics Board under its “Grandfather” application 
Docket Xo. 19-40(E)-1, the Board issued Order Serial Xo. 
931, temporarily relieving your Petitioner from the certifi¬ 
cate requirements of Section 401(a) of the Act to the extent 
necessary to enable it, without obtaining a certificate of 
public convenience and necessity, to engage in the opera¬ 
tions conducted by it with respect to the transportation of 
property by air pursuant to the contracts then existing 
between it and certain air carriers. On September 3, 1946 
the Board amended said exemption by Order Serial Xo. 
5149 so as temporarily to relieve your petitioner of the 
requirements of Section 401(a) of the Act to the extent 
necessary to enable it, without obtaining a certificate of 
public convenience and necessity, to engage in the opera¬ 
tions conducted by it pursuant to contracts existing between 
it and certain air carriers and any other contracts with air 
carriers operating under certificates of public convenience 
and necessity, issued or which may be issued by the Board, 
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which contracts are or shall be identical as to terms, con¬ 
ditions and type of service to be performed by your Peti¬ 
tioner. Petitioner’s tariffs and schedules covering the 
transportation of shipments by air pursuant to the afore¬ 
said authority are filed with the Board as required by law. 
It has direct air service to approximately 1,800 cities in the 
United States. Where air service is not available it pro¬ 
vides a combination rail-air service. During the year 1955 
approximately 17% of shipments handled in air service were 
transported partly by rail. 

6. Petitioner handles a huge volume of traffic in both 
surface and air transportation. During the year 1955 it 
transported approximately 78,250,000 rail express ship¬ 
ments and approximately 5,250,000 air express shipments. 
A substantial part of this traffic moved between New York, 
Washington and Chicago on the one hand, and Los Angeles 
and San Francisco on the other. Practicallv all kinds of 
commodities are transported, particularly those requiring 
prompt and expeditious handling. A substantial part of 
express traffic is handled for the account of the United States 
Government and manufacturers and suppliers of material 
important to the national defense. 

7. Because of destructive competitive conditions which 
existed in the air freight industry following the close of 
World War II, Respondent instituted an investigation of 
the rates and charges of the direct air carriers and on June 
2, 1948, in Air Freight Rate Investigation, 9 C.A.B. 340, Or¬ 
der No. E-1639, established minimum rates below which no 
rate might be fixed without express approval of the Re¬ 
spondent. The minimum rates were fixed at 16^ for the 
first 1000 ton miles and 13c for each additional ton mile. 
Subsequently, the foregoing order was modified to author¬ 
ize lower directional rates in an eastbound and northbound 
direction equal to approximately 60% of the westbound 
rates. Air Freight Rate Case—Directional Rates, 11 C.A.B. 
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228. On September 21, 1953 by its Order Xo. E-7735 Re¬ 
spondent increased the minimum westbound rates to 20c per 
ton mile for the first 1000 ton miles in any one shipment 
and IGViC for each additional 1000 ton miles and made pro¬ 
portional increases in the eastbound rates. 

8. The rates established by the air carriers as a result 
of the foregoing orders were and now are substantially 
higher than Petitioner’s rates for the transportation of sim¬ 
ilar commodities in rail express service. However, Peti¬ 
tioner’s air express rates were and now are approximately 
three times as much as the air freight rates of the air 
carriers. 

9. On September 12, 1955 American Airlines, Inc., filed 
with Respondent its Air Freight Tariff, Xo. 35, C.A.B. Xo. 
87 to be effective October 12, 1955 which would have inaug¬ 
urated a new class of service in air transportation called 
deferred air freight at rates substantially lower than those 
authorized by Respondent’s Minimum Rate Orders [Tr. 
15-19]. On September 1G, 1955 American was notified by 
Respondent that its proposed tariff had been rejected by 
Respondent as being in violation of Respondent’s Minimum 
Rate Orders [Tr. 1]. 

10. On or about October G, 1955 said American filed with 
Respondent a petition to amend Respondent’s Minimum 
Rate Orders so as to exempt the proposed so-called deferred 
air freight service from the Minimum Rate Orders [Tr. 
3-13]. 

11. On or about October 14, 1955 Petitioner filed with Re¬ 
spondent its answer in which it opposed the granting of the 
relief sought by American Airlines, Inc. [Tr. 30-39]. An¬ 
swers to the same effect were filed by Slick Airways, Inc., 
United Airlines, Inc., Trans World Airlines, Inc., and The 
Flying Tiger Line, Inc. [Tr. 40-50]. Petitions for leave to 
intervene were filed by United Airlines, Riddle Airlines and 
American Shippers, Inc. [Tr. 109-120] and orders granting 
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leave to intervene were entered by the Board [Tr. 121-127]. 
On November 2, 1955 American filed a reply to the answer 
of Petitioner [Tr. 64-73] and on November 14 Petitioner 
filed a reply to American’s reply [Tr. 74-81]. 

12. On November 10, 1955 Respondent issued its order 
setting down the petition of American, and the answers filed 
thereto for a hearing [Tr. S2-S4]. A prehearing conference 
was held on November 22, 1955 before an Examiner of the 
Board at which American, Petitioner and other interested 
airlines were represented. Following said conference, the 
Examiner issued a report, including a statement of issues 
raised by said petition of American Airlines, which were 
agreed to by all parties [Tr. 93-103]. The issues thus agreed 
upon as set forth in said report are as follows: 

1. Can conditions and limitations be prescribed for 
deferred air freight service at rates substantially below 
the existing minimum rates which will result in rates 
which are not unjust, unreasonable, unjustly discrim¬ 
inatory or unduly preferential or prejudicial! 

2. If the answer to issue No. 1 is “yes”, what condi¬ 
tions and limitations upon a deferred air freight service 
must be prescribed in order to have lawful deferred air 
freight rates? 

a. Is it necessary in order to maintain a distinction 
between deferred and regular air freight that de¬ 
ferred service be upon a space-available basis? 

3. If it is possible to have a lawful deferred air 
freight service and rates, should rates for deferred air 
freight service be exempted from the minimum rate 
orders prescribed herein, or should separate minimum 
rates be prescribed for such deferred air freight serv¬ 
ice? 

a. If separate minimum rates should be prescribed 
for deferred air freight service what should such 
minimums be? 
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4. If the answer to issue No. 1 is “ves” and if condi- 

* / 

tions, limitations and separate minimum rates are found 
necessary, does American’s proposed deferred air 
freight service conform to such requirements? 

5. Is American’s “five-day” rule or its 500 pound 
minimum rule reasonable, considering that the basis 
urged for permitting a deferred air freight service is to 
fill up unused available space? 

G. Ts American's “five-day” rule or its 500 pound 
minimum rule unjustly discriminatory or unduly prej¬ 
udicial against a shipper whose daily volume would not 
qualify under both of such rules, or unduly preferential 
in favor of a shipper whose daily volume would qualify 
under such rules? 

13. Thereafter hearings on said petition of American 
were held before Examiner Merrit Ruhlen on December 13, 
14 and 15, 1955 [Tr. 136-590]. In its petition, as subse¬ 
quently modified and revised at the hearings, American 
proposed a new class of service in air transportation to fill 
up unused cargo bin capacity in its regularly scheduled 
passenger flights. The proposal was described by the Board 
in its Tentative Decision of February 20, 1956, [Tr. 1235- 
1260], as follows: 

American’s service would be inaugurated on an ex¬ 
perimental basis between Xew York and Los Angeles, 
New York and San Francisco, Washington and San 
Francisco and Chicago and Los Angeles in both direc¬ 
tions. One rate would be established in each segment, 
ranging between 9 and 15 cents per ton-mile depending 
upon the distance and direction. All property carried 
in this service would be handled on a space available 
basis, with a mandatory delay in delivery at destina¬ 
tion. To qualify for this service shippers would be re¬ 
quired to tender relatively even daily amounts of prop- 
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erty over five successive days, normally Monday 
through Friday. The rate is to be based upon the total 
weight of the five day shipment. The proposed tariff 
prescribes a minimum and maximum weight per day 
(500 and 750 pounds for shipments weighing between 
2500 and 3000 pounds, and sliding upward as the total 
weight of the shipment increases). To the extent that 
any daily part of the deferred shipment fails to meet 
the minimum, the shipper pays the applicable minimum 
weight. To the extent that any daily part of the ship¬ 
ment exceeds the daily maximum the shipper pays the 
regular (Group 100) air freight rate on the excess 
weight. Any property is acceptable as deferred air 
freight, except valuables, perishables, human remains, 
live animals, and wearing apparel on racks or hangers. 
Each piece of a shipment must weigh 100 pounds or 
less and have dimensions not exceeding 24 X 36 X 45 
inches. Rules relating to storage and carrier liability 
are also contained in the proposed tariff. 

• ••##•« 

In support of its lower deferred rates, American 
states that space for top-off traffic already exists on 
the daytime flights of its combination aircraft. Conse¬ 
quently, there will be no direct aircraft costs and only 
a minimum of additional indirect costs incurred to 
move such freight. For example, billing and rating 
procedures will be handled by existing personnel, load¬ 
ing and unloading are expected to be handled without 
additional equipment due to weight and size restric¬ 
tions, and present warehouse facilities at all cities to 
which deferred service is proposed at the outset are 
considered adequate to meet anticipated needs. 

Since space for this traffic is already available, and 
expected revenues will more than compensate for the 
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additional expense incurred, American contends that 
deferred freight should not be rated on a fully allocated 
cost basis. Allowing for unforeseen contingencies, 
American estimates the total additional expenses for 
deferred service in the first year of operation will be 
approximately $52,800. From this service it expects 
to obtain an average yield of about 10 cents per ton 
mile. Based upon the use of about one-fourth of its 
available unused bin capacity, this would produce reve¬ 
nue of between $700,000 and $1,000,000. If eventually 
the service should produce enough traffic to fill 50 per¬ 
cent of American’s unused capacity over the segment 
involved, a revenue of $2,400,000 is estimated. 

According to its proponent, deferred air freight 
service has three distinguishing features: (1) a serv¬ 
ice two days slower than regular air freight; (2) tariff 
rules designed to attract an even flow of traffic which 
can be handled without difficulty; and (5) rates which 
are competitive with those for surface transportation. 
The service is designed to expand the development of 
air cargo and to transform wasted cargo capacity into 
a useful reduced rate service. Exhibits sponsored by 
American reveal that the domestic trunkline air car¬ 
riers produce over GOO million ton-miles of unsold cargo 
capacity annually. This is between two and three times 
the amount of air freight actually carried and repre¬ 
sents potential transportation service which is pres¬ 
ently of no benefit to either the public or the carriers. 

14. In its brief tiled on January 3, 195(5 [Tr. 1053-lOSf)] 
and in oral argument [Tr. 1193-1199] Petitioner urged upon 
Respondent that the proposed deferred air freight service 
was unlawful in that it would permit the accumulation of 
shipments or parts of shipments over a five-day period for 
the purpose of ascertaining the rate to he charged the 
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shipper in violation of Respondent’s order in its Investiga¬ 
tion of Accumulation . Assembly and Distribution Rules , 12 
C.A.B. 337, which permits the accumulation of shipments or 
parts of shipments for only twenty-four hours, in that it 
would violate the requirement of tariff certainty since the 
rate applicable to the first parts of a series of shipments 
could not be ascertained until shipment of the whole series 
had been completed, and in that the rates proposed by 
American Airlines. Inc., were below cost and therefore 
would constitute an unfair and destructive competitive 
practice forbidden by Statute. Some of the airlines opposed 
the petition of American on substantially the same grounds. 
Counsel for Respondent, who framed the issues upon which 
the hearing was to be heard and participated in the hearing 
and examined witnesses, filed a brief which not only op¬ 
posed American's petition on the same general grounds as 
those advanced by Petitioner but also asserted that, if the 
Board should find American’s proposed five-day 500-pound 
eontinuitv rule to he unlawful as unjustlv discriminatorv, 
the record made before the Board would not support an 
order authorizing a deterred air freight service without 
such continuity and weight miniinums. His brief concluded 
with the following paragraph [Tr. 812-813]: 

In view of the fact that there has been no definite 
request for deferred service without a 5-day continuity 
rule, and because the probabilities of substantial diver¬ 
sion from regular air freight service without such rule 
raise serious question as to the economic merits of such 
a service, we do not support such a deferred air freight 
service. Upon this record it does not appear that a 
general deferred rate without unlawful discriminatory 
requirements to protect the carriers from diversion 
from regular air freight sevice would be economically 
feasible. However, the considerations which make a 
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general non-discriminatory deferred rate unduly sub¬ 
ject to diversion would not necessarily apply to de¬ 
ferred rates for specific commodities to which such 
rates would be attractive. We believe the Board’s 
opinion should indicate a sympathetic attitude toward 
future consideration of requests for modification of 
minimum rates so as to authorize lower deferred rates 
upon commodities which do not now move in air freight 
service. 

15. On February 20, 1956 Respondent served its opinion 
[Tr. 1235-1260] and proposed order [Tr. 1261-1263]. In 
its said opinion Respondent found that, as contended by 
Petitioner, American's proposed deferred air freight serv¬ 
ice would violate the provisions of Section 404(h) of the 
Civil Aeronautics Act, would discriminate among shippers, 
would violate the Board's Accumulation , Assembly and 
Distribution Hides, supra , and that the rates proposed by 
American were unreasonably low. It therefore denied 
American's application. However. Respondent then pro¬ 
ceeded to authorize a deferred air freight service proposed 
by itself, the terms and rates of which service arc set forth 
in the proposed order [Tr. 1261-1263]. The westbound 
rates authorized are approximately $1.00 per cwt or 7 r i 
under the rail express rates and east bound approximately 
20^ under rail express rates and wen' specifically set to 
under-cut Petitioner's rail transportation rates. 

16. Thereafter and in due time Petitioner and other 
interested carriers filed exceptions to said proposed order 
and briefs in support of their exceptions. In its exceptions 
[Tr. 1313-1324] and brief [Tr. 1382-13931 Petitioner op¬ 
posed Respondent’s proposed order on the ground that it 
purported to authorize a type of deferred air freight service 
which had been proposed by no one, had not been considered 
at the hearing and was not supported by any evidence, and 
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on the ground that the rates were fixed without any sup¬ 
porting evidence but were adopted by the Board from a 
mere suggestion made bv Bureau Counsel in the course of 
his oral argument as to what would be reasonable rates for 
a service which he believed to be economically unsound. 
Notwithstanding the foregoing, on April 13, 1956 Respond¬ 
ent served its opinion [Tr. 1394-1405] and definitive order 
[Tr. 1406-140S] which with certain modifications affirmed 
its tentative order of February 20, 1956. In its opinion 
Respondent denied Petitioner's exceptions and said that 
the issues in the case were so drawn as to include the pos¬ 
sibility of a deferred air freight service of the type which 
Respondent had authorized; with respect to the rates pre¬ 
scribed Respondent said that they were reasonable since 
they would produce revenues equal to the indirect expenses 
of the all-cargo carriers. Flying Tiger and Slick Airways, 
asserted by Respondent to be the most usable guide to the 
determination of air freight rates, and that [Tr. 1403, 
Note 8]: 

Such typical indirect expenses may be taken as a 
lower limitation of rales which will adequately cover tlm 
out-of-pocket costs that will be incurred in handling 
any substantial volume of deferred freight; charges 
of competitive surface carriers provide an effective 
guide to the upper limit at which deferred freight 
charges may be set, if the new service is to secure the 
additional business it is designed to provide. 

17. American had requested permission to tile its tariffs 
for deferred air freight service on live days' notice. In 
its opinion the Board stated [Tr. 1404]: 

. . . no compelling reasons arc present for incor¬ 
porating special tariff permission in our filial order. 
The early inauguration of the experiment, while highly 
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desirable, is not so essential that it warrants tariff 
relief in advance of filing. 

Notwithstanding the foregoing, American, Slick Airways, 
Trans 'World Airlines, Inc., and The Flying Tiger Fine, 
Inc., were granted, without notice to Petitioner, special per¬ 
mission to file deferred air freight tariffs on five days’ 
notice pursuant to the provisions of Sub-part P of Part 
221 of Respondents Economic Regulations. Said tariffs 
became effective on or about May 8, 1956, and are now in 
effect. 

IS. On May 2, 1956, Petitioner filed with Respondent a 
petition for reconsideration of Respondent’s order of 
April 13, 1956 [Tr. 1428-1448], and on the same day by 
telegram [Tr. 1449] requested either that Respondent stay 
its order of April 13, 1956 pending disposition of Peti¬ 
tioner’s request for reconsideration, or that Respondent 
rescind the special permission referred to in Paragraph 
17 hereof, or that Respondent defer the effective date of 
the deferred air freight tariffs filed by American Airlines, 
Tnc. On May 4, 1956 Respondent entered an order denying 
the requests contained in Petitioner’s telegram of May 2 
[Tr. 1450]. 

19. On June 14. 1956 Respondent issued its supplemental 
opinion and order on reconsideration (Order No. E-10373) 
denying Petitioner's request for reconsideration [Tr. 1463- 
1467]. 

20. Petitioner's petition for review was filed in this Court 
on May 28,1956. 

STATUTES INVOLVED 

Transportation Act of 1940 

Section 1. The Act entitled “An Act to regulate com¬ 
merce’’, approved February 4, 1887, as amended (U.S.C., 
1934 edition, title 49, secs. 1-27; Supp. IV, title 49, secs. 3, 
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6, 11, 15, 18, 21. 22, 25, 26, 301-327), is amended by inserting 
before part 1 the following: 

Short Title 

This Act may be cited as the Interstate Commerce Act. 

National Transportation Policy 

It is hereby declared to be the national transportation 
policy of the Congress to provide for fair and impartial 
regulation of all modes of transportation subject to the 
provisions of this Act, so administered as to recognize and 
preserve the inherent advantages of each; to promote safe, 
adequate, economical, and efficient service and foster sound 
economic conditions in transportation and among the sev¬ 
eral carriers; to encourage the establishment and mainte¬ 
nance of reasonable charges for transportation services, 
without unjust discriminations, undue preferences or ad¬ 
vantages, or unfair or destructive competitive practices: 
to cooperate with the several States and the duly author¬ 
ized officials thereof: and to encourage fair wages and 
equitable working conditions:—all to the end of developing, 
coordinating, and preserving a national transportation sys¬ 
tem bv water, highwav, and rail, as well as other means, 
adequate to meet the needs of the commerce of the United 
States, of the Postal Service, and of the national defense. 
All of the provisions of this Act shall be administered and 
enforced with a view to carrving out the above declaration 
of policy. 54 Stat. 809, 49 U.S.U.A. note preceding $1. 

Civil Aeronautics Act 

$ 402. Declaration of policy. 

In the exercise and performance of its powers and duties 
under this chapter, the Board shall consider the following, 
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among otlior things, as being in the public interest, and in 
accordance with the public convenience and necessity— 


(a) The encouragement and development of an air- 
transportation system properly adapted to the present and 
future needs of the foreign and domestic commerce of the 
United States, of the Postal Service, and of the national 
defense : 


(b) The regulation of air transportation in such manner 
as to recognize and preserve the inherent advantages of, 
assure the highest degree of sal’etv in. and foster sound 
economic conditions in, such transportation, and to improve 
the relations between, and coordinate transportation by, 
air carriers; 

(<•) The promotion of adequate, economical, and efficient 
service by air carriers a t rea sonable charges, without unjust 
discriminations, undue preferences or advantages, or unfair 
oF'TIostractive conTpetftive practices: 52 Stat. 980, 49 
U.S.U.A. 402 


^ 484. Rates for carriage of persons and property * 4 * 
(b) Xo air carrier or foreign air carrier shall make, 
give, or cause any undue or unreasonable preference or 
advantage to any particular person, port, locality, or de¬ 
scription of traffic in air transportation in any respect 
whatsoever or subject any particular person, port, locality, 
or description of traffic in air transportation to any unjust 
discrimination or any undue or unreasonable prejudice or 
disadvantage in any respect whatsoever. 52 Stat. 993, 49 
U.S.C.A. 484. 


STATEMENT OF POINTS 


1. The Board’s order is not supported by evidence of 
record. 

2. The Board’s order violates Sec. 2 of the Civil Aero¬ 
nautics Act and the Preamble of the Transportation Act 
of 1940 in that 
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(a) it fixes minimum rates which will produce less 
gross revenue than the cost to the carriers of furnish- 
in<r the service and thus authorizes unfair and de¬ 
structive competitive practices; 

(b) By requiring artificial delays it fails to preserve 
the inherent advantages of air transportation and au¬ 
thorizes service which is not adequate, economic and 
efficient; 

(c) the service which it authorizes is not required 
by the present and future needs of the commerce of 
the United States since adequate transportation facili¬ 
ties at reasonable rates and comparable schedules are 
now available. 

3. The Board’s order violates $404 of the Civil Aero¬ 
nautics Act by authorizing a below-cost service which 
unjustly discriminates against the users of other transpor¬ 
tation services. 

SUMMARY OF ARGUMENT 

The rates prescribed by the Board for deferred air freight 
were fixed with reference to the alleged indirect costs per 
ton mile for the twelve months ended June 30, 195”) for 
DC-6A aircraft operations of the all-cargo carriers Flying 
Tiger and Slick [Tr. 1403, Note 8]. The Board's determina¬ 
tion that the costs of all-cargo operations are the most usa¬ 
ble guide to the determination of air freight rates was made 
in 1948. Air Freight Bate Investigation . 9 C.A.B. 340, 348; 
there is no evidence in the record that this relationship 
continued to exist in 1956 when the Board’s order was 
issued. 

In the 1948 Air Freight Bate Investigation, 9 C.A.B. 340, 
the Board found only that the experienced costs of the noil- 
certificated carriers constituted the most usable guide to the 
determination of the reasonableness of freight rates; there 
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is no evidence in the record for the Board’s conclusion that 
the indirect expenses of the all-cargo carriers ‘‘may be 
taken as a lower limitation of rates which will adequately 
cover the out-of-pocket costs that will be incurred in han¬ 
dling any substantial volume of deferred freight" [Tr. 
1403]. Furthermore, the only evidence in the record con¬ 
cerning the costs of the all-cargo carriers, Flying Tiger and 
Slick, is contained in Bureau Counsel Exhibit Xo. 1 [Tr. 
761] but the Board’s witness who prepared this exhibit 
stated that the indirect costs of American Airlines and of 


Flying Tiger and Slick are not comparable [Tr. 587] and 
that he did not know whether American, Flying Tiger and 
Slick follow comparable reporting practices in respect of 
the data set forth in the exhibit in question [Tr. 588-589]; 
accordingly, there is no adequate evidence in the record of 
the indirect expense of Flying Tiger and Slick upon which 
alone the Board relied. 


As the record shows [Tr. 136-590], the testimony of all 
witnesses and the questions asked by counsel on cross ex¬ 
amination of those witnesses were directed solely to the 


various features of the deferred air freight service proposed 
by American Airlines in its petition and tariff. In its plead¬ 
ings [Tr. 29-39, 74-81,1313-1324], in its briefs [Tr. 1053-1086, 
1382-1393] and upon the oral argument [Tr. 1193-1199], 
Petitioner took the position that American's proposal was 
illegal because it violated applicable statutes and Board reg¬ 
ulations and the Board in its original opinion agreed with 
this position [Tr. 1252-1260]. When the Board itself pro¬ 
posed a deferred air freight service divested of the objec¬ 
tionable features proposed by American and differing sub¬ 
stantially from American’s scheme, Petitioner opposed the 
Board’s proposal on the ground that there was no evidence 
to support it [Tr. 1313-1323]. The Board overruled Peti¬ 
tioner’s objections [Tr. 1401-1403] and in doing so erred. 

The deferred air freight tariffs authorized by the Board 


iii its opinion and order of April 13, 1956 [Tr. 1394-1408] 
prescribed minimum rates which are less than the cost to 
the air carriers and these rates were set for the express 
purpose of invading Petitioner’s business [Tr. 1403, note 8]. 
The use of rates which are not compensatory violates § 2 
of the Civil Aeronautics Act and the Preamble to the 
Transportation Act of 1940, both of which, in identical 
words, command “reasonable charges” and forbid “unjust 
discriminations, undue preferences or advantages, or un¬ 
fair or destructive competitive practices.” 

The other feature of the deferred air freight service 
authorized by the Board, namely, the requirement of artifi¬ 
cial delay in delivery, violates the provisions of § 402(b) 
of the Civil Aeronautics Act which direct the Board to pre¬ 
serve the inherent advantages of air carriers. The service 
authorized by the Board also violates the provisions of 
§ 402(a) of said Act in that the service is not required by 
the present and future needs of the foreign and domestic 
commerce of the United States. 


To the extent that deferred air freight as authorized by 
the Board is carried at less than the fully allocated cost 
of the service, it constitutes a forbidden discrimination, pref¬ 
erence and advantage in favor of the users of the service and 
therefore violates the provisions of § 402(c) of the Act. 


ARGUMENT 

I. The Board’s Order Is Not Supported by Evidence of 

Record 

American Airlines filed its petition for leave to inaugurate 
deferred air freight service on October 6, 1955. On that 
date, by virtue of orders issued by Respondent [Order Xo. 
E-1639, 9 C.A.B. 340; 11 C.A.B. 228; Order Xo. E-7735] the 
minimum westbound rates for air freight were 20^ per ton 
mile for the first 1000 ton miles in any one shipment and 
16% £ for each additional 1000 ton miles and the eastbound 
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rates were approximately 60/< of the westbound. The rates 
for deferred air freight proposed by American in its peti¬ 
tion were approximately M) ( /< less than the foregoing west¬ 
bound rates and lower than the foregoing eastbound rates. 
The rates so proposed by American bore no relation to costs 
but were purely arbitrary and adopted for promotional 
purposes |Tr. 225-228, 285-285]. In its opinion dated Feb¬ 
ruary 20, 195(1 [Tr. 125f>] the Hoard found that American’s 
proposed rates would be unreasonably low, that they rested 
essentially upon a purely added cost theory and did not 
cover the additional costs that would be incurred in han¬ 
dling any substantial volume of deferred freight. The 
Hoard then added [Tr. 1257] 


As suggested by Bureau Counsel, we believe that a 
minimum of 65 percent of the present minimum rates 
should be applicable westbound and 55 percent of the 
present established minimum rates (not the directional 
rates) should be applicable eastbound. This would in¬ 
crease American’s proposed rates approximately $1 a 
hundred-weight eastbound, while remaining approxi¬ 
mately $1 or 7 percent under the rail express provisions. 
Eastbound rates would be approximately 20 percent 
under rail express. The foregoing levels should be es¬ 
tablished as minimums under our minimum rate order, 
and not merely as a general exception from minimum 
rate regulation, as proposed by American. We can find 
no justification for exempting deferred freight rates 
from minimum rate regulation. 


The suggestion of Bureau Counsel adopted by the Board 
was made in the course of oral argument and consumes less 
than ten lines of the printed record [Tr. 1222]. In its ex¬ 
ceptions to Respondent’s order of February 20, 1956 Peti¬ 
tioner stated that there was no evidence in the record to 
support the Board’s conclusion [Tr. 1317] and no justifica¬ 
tion for accepting the suggestion made by Bureau Counsel 
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iii the course of oral argument as to what a reasonable rate 
should be [Tr. 1320]. Notwithstanding these objections, 
Respondent in its opinion dated April 13, 1956 stated that 
there was “ample evidence in the record to sustain the 
Board’s conclusion” [Tr. 1403] and, in a footnote, added 
[Tr. 1403, NoteS] 

Our prescribed eastbound minimum rate for deferred 
air freight is 9.76 and 13.50 cents per ton mile, from 
Los Angeles to Chicago and Los Angeles to New York, 
respectively, while our prescribed westbound minimum 
rate is 11.54 and 15.96 cents from Chicago to Los An¬ 
geles and from New York to Los Angeles, respectively. 
We have already determined that the costs of all-cargo 
operations are considered to be the most usable guide 
to the determination of air freight rates. Air Freight 
Investigation , 9 C.A.B. 340, 348 (1948). The record 
indicates that the indirect costs per ton mile for the 12 
months ended June 30, 1955, for DC-6A aircraft opera¬ 
tions of Flying Tiger and Slick are 8.39 and 9.03 cents 
per ton mile respectively. Such typical indirect ex¬ 
penses may be taken as a lower limitation of rates which 
will adequately cover the out-of-pocket costs that will be 
incurred in handling any substantial volume of deferred 
freight; charges of competitive surface carriers provide 
an effective guide to the upper limit at which deferred 
freight charges may be set, if the new service is to se¬ 
cure the additional business it is designed to provide. 
Consideration of these factors amply support our find¬ 
ings that the rates we here prescribe are reasonable 
minimum rates. 

The passage in the 1948 proceeding referred to by the 
Board (9 C.A.B. 340 at 348) reads in its entirety as fol¬ 
lows : 
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While the costs of the noncertificated carriers may 
not be taken as typical of freight costs of the industry 
as a whole, such costs do seem to fall reasonably in line 
with the most usable approximations of the costs of 
freight service to the certificated carriers, particularly 
with respect to direct aircraft operating expenses. It 
follows therefore that the 1947 experienced costs of the 
noncertificated carriers represent, in effect, a practical 
minimum for the costs of an all-cargo service. When 
related to total available load, these costs average out at 
about 11 cents per available ton-mile and in the neigh¬ 
borhood of 16 cents on the basis of experienced load 
factors for the third quarter of 1947. Because of present 
upward trends in maintenance, labor, and fuel prices, 
this may represent a minimum which neither the noncer¬ 
tificated nor the certificated carriers can presently real¬ 
ize. But it is not so far below experience, as adjusted for 
increased price levels, that improvements in operations, 
increases in volume, higher loan factors, and more eco¬ 
nomical utilization of equipment or more efficient new 
equipment cannot make it an attainable level in the not 
too distant future. 

It is our conclusion that the costs of the noncertifi¬ 
cated carriers, constituting as they do the only pure 
freight costs available, are the most usable guide to the 
determination of the reasonableness of the rates under 
investigation. 

With respect to this theory of rate making it is proper 
to observe that there is no evidence in the record that the 
relationship found by the Board to exist in 194S still ex¬ 
isted in April, 1956 when the Board’s order was issued, that 
the reference to the 1948 proceedings was obviously an 
afterthought and was brought in to justify a conclusion 
arrived at by other means, and that there is no evidence in 
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the record for the Board's statement that the indirect ex¬ 
penses of the all-cargo carriers “may be taken as a lower 
limitation of rates which will adequately cover the out-of- 
pockct costs that will be incurred in handling any substan¬ 
tial volume of deferred freight.'’ 

Furthermore, the Board’s statement, quoted above, that 
the record indicates that the indirect costs per ton mile for 
DC-6A aircraft operations of Flying Tiger and Slick are 
8.39 and 9.03 cents per ton-mile, respectively, is supported 
only by the data set forth in Plxhibit No. 1 of Bureau Coun¬ 
sel [Tr. 761]. The only testimony in the record pertaining 
to this exhibit appears at pages 342-344 and 586-589 of the 
certified transcript. A reading of those pages shows that 
the employee who prepared the exhibit was unaware of facts 
which destroyed its accuracy. 

It is clear from the foregoing that the exhibit in question 
will not support the reliance placed upon it by the Board, 
especially in view of the fact that the deferred air freight 
tariffs are intended primarily, not for the all-cargo carriers, 
but for combination carriers. 

But whether or not there was evidence in the record of 
the direct costs of the all-cargo carriers, attention was never 
focused on this item as the crux of the case. A reading of 
the transcript of the oral testimony [Tr. 136-590] demon¬ 
strates that counsel for all parties were directing their at¬ 
tention, both upon direct examination and upon cross ex¬ 
amination, to the various facets of the deferred air freight 
service proposed by American. Nowhere in the record, 
prior to Respondent’s opinion of April 13, 1956, is there 
any suggestion that the direct costs of the all-cargo carriers 
might constitute a suitable yardstick by which to measure 
deferred air freight rates. An administrative finding based 
upon such data cannot stand. Interstate Commerce Comm, 
vs. Louisville & Nashville RR Co. y 227 U.S. 88, 92, 57 L.Ed. 
431, 33 S. Ct. 185; Florida East Coast Lines vs. U.S., 234 
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U.S. 167, 185, 58 L. Ed. 1267, 34 S. Ct. 867; III. Central R. 
Co. vs. Railroad Comm, of Ky., 1 F. 2d 805, 806; T.V.A. vs. 
U.S ., 96 F. Supp. 409. 

Furthermore, the validity of American’s proposal hav¬ 
ing been the theme of the proceeding before the Board, the 
record is barren regarding matters as to which Petitioner 
would have had the right to introduce evidence had it been 
notified of Respondent’s intention to promulgate a scheme 
of its own. 

II. The Board’s Order Violates § 2 of the Civil Aeronautics 

Act and the Preamble to the Transportation Act of 
1940. 

(a) It fixes minimum rates which will produce lets 
yross revenue than the cost to the carriers of f urnishiny 
the service and thus authorizes unfair and destructive 
co mpet it i ve pract ices. 

Section 2(c) of the Civil Aeronautics Act, 49 U.S.C.A. 
402(c) directs the Board in the exercise and performance 
of its powers and duties to consider: 

The promotion of adequate, economical, and efficient 
service by air carriers at reasonable charges, without 
unjust discriminations, undue preferences or advan¬ 
tages, or unfair or destructive competitive practices; 

Similarly the Preamble to the Transportation Act of 
1940, 54 Stat. 899, 49 U.S.C.A., note preceding §1, provides 
that 

It is hereby declared to be the national transporta¬ 
tion policy of the Congress to provide for fair and 
impartial regulation of all modes of transportation 
subject to the provisions of this act, so administered 
as to recognize and preserve the inherent advantages 
of each; to promote safe, adequate, economical, and 
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efficient service and foster sound economic conditions 
in transportation and among the several carriers; to 
encourage the establishment and maintenance of rea¬ 
sonable charges for transportation services, without 
unjust discriminations, undue preferences or advan¬ 
tages, or unfair or destructive competitive practices; 
to cooperate with the several States and the duly au¬ 
thorized officials thereof; and to encourage fair wages 
and equitable working conditions;—all to the end of 
developing, coordinating, and preserving a national 
transportation system by water, highway, and rail, as 
well as other means, adequate to meet the needs of the 
commerce of the United States, of the Postal Service, 
and of the national defense. All of the provisions of 
this Act shall be administered and enforced with a view 
to carrying out the above declaration of policy. 

The cases indicate that the transportation of property at 
rates which are not compensatory constitutes an unfair and 
destructive competitive practice and is forbidden by the 
foregoing statutory provisions. Texas £ Pac. Rwy. Co. v. 
United States. 289 U.S. 627, 636, 77 L.Ed. 1410, 53 S.Ct. 768; 
United States v. Chicago, M.. St.P. £ P.P.Co., 294 U.S. 499, 
506, 79 L.Ed. 1023, 55 S.Ct. 462: Baltimore £ Q }>^ v . 

United States^ 05 U.S.,5.01^524^83 L.Ed. 318, 59 S.Ct. 284; 
Alabama Great Southern B. Co. v. United States, 88 F.Supp. 
982, 987, 340 U.S. 216, 224, 95 L.Ed. 225, 71 S.Ct. 264; Na¬ 
tional Water Carriers Asso. v. United States, 120 F.Supp. 
719; Pacific Inland Tariff Bureau v. United States, 129 
F.Supp. 472,134 F. Supp. 210. 

The cases also indicate that, in determining whether or 
not a rate is compensatory, it is not sufficient to consider 
only out-of-pocket expenses but that all pertinent costs 
must be taken into account. Northern Pacific Rwy. Co. v. 
No. Dakota, 236 L T .S. 585, 596, 59 L.Ed. 735, 35 S.Ct. 429; 
Miss. Railroad Coynm. v. Mobile £ Ohio Railroad Co., 244 
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U.S. 388, 395, 61 L.Ed. 1216, 37 S.Ct. 602; Bant on v. Belt 
Line Rwy., 268 U.S. 413, 421, 69 L.Ed. 1020, 45 S.Ct. 534; 
Chicago £ E.R.I. Co. v. United States, 107 F.Supp. 118. 

Numerous decisions of the Interstate Commerce Commis¬ 
sion establish that, in similar circumstances, the Commis¬ 
sion would not authorize or approve rates such as Respond¬ 
ent has directed to be placed in effect and that the Commis¬ 
sion would hold such rates to be unreasonably low and to 
constitute an unfair and destructive competitive practice. 
Scrap Iron from New Orleans and Mobile to St. Louis and 
Chicago , 272 I.C.C. 781, 792-3; Petroleum Products from 
Los Angeles to Arizona and New Mexico, 280 I.C.C. 509, 516; 
Southwestern Tank Truck Carriers Committee v. Abilene 
£ Southern Rwy. Co., 284 I.C.C. 75, 85; Gun Wad Felt from 
Newark, N. J., to Anoka, Minn., 293 I.C.C. 318, 319; Morton 
Salt Co. v. Alton Railroad Co., 264 I.C.C. 71; Petroleum 
Products in Illinois Territory, 280 I.C.C. 681; Alcoholic 
Liquors in Official Territory, 283 I.C.C. 219; Scrap Rails 
from Southern Ports to Chicago, 283 I.C.C. 357; Petroleum 
Products in California and Oregon, 284 I.C.C. 287; Sugar 
Cases in 1951, 284 I.C.C. 333; Iron and Steel Billets from 
Houston to Baton Rouge, 292 I.C.C. 7; Aluminum Articles 
from Texas to Illinois and Ohio, 293 I.C.C. 467; Commodi¬ 
ties from Los Angeles to Chicago, 293 I.C.C. 578; Sugar 
from Atlantic and Gulf Ports to Ohio River Crossings, 296 
I.C.C. 121; Eggs & Poultry from Topeka, Kans., to Chicago, 
111, 53 M.C.C. 30. 

It is conceded that the deferred air freight rates are less 
than fully allocated costs and that they were deliberately 
fixed at a level below Petitioner’s rail express rates. The 
rates therefore violate the applicable statutes as they are 
interpreted by the cases cited. 

(b) and (c) The Board’s order fails to preserve the 
inherent advantages of air transportation and author¬ 
izes service which is not adequate, economic, and effi- 
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cient and is not required by the present and future 
needs of the commerce of the United States since ade¬ 
quate transportation facilities at reasonable rates and 
comparable schedules are now available. 

The inherent advantage of air transportation is obviously 
speed. This fact was recognized by Respondent in National 
Airlines DC-6 Daylight Coach Case, 14 C.A.B. 331, in which 
Respondent, considering the provisions of §1002(e) of the 
Civil Aeronautics Act, approved the examiner’s report 
which contained the following: 

The fourth standard calls for consideration of the 
inherent advantages of transportation by aircraft. 
The prime inherent advantage is transit time saved, 
increasing with distance. 

The artificial delay in delivery to the consignee required 
by the Board’s order fails to preserve this inherent advan¬ 
tage and at the same time authorizes a service which is not 
economic and efficient. The order is therefore unlawful, 
Interstate Commerce Commission v. Mechling, 330 U.S. 567, 
91 L.Ed. 1102, 67 S.Ct. 894. Conversely, the order fails to 
recognize the inherent advantage of the rail express service 
furnished by Petitioner, namely, slower delivery at lower 
rates. Cf. Alabama Great Southern R. Co. v. United States, 
supra, 340 U.S. at 227. 

The record also shows that existing transportation 
facilities furnish similar services at reasonable rates and 
upon comparable schedules and therefore there is no need 
for the service authorized by the Board’s order. 
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IIL The Board’s Order Violates § 404 of the Civil Aero¬ 
nautics Act by Authorizing a Below Cost Service 
Which Unjustly Discriminates Against the Users 
of Other Transportation Services. 

Section 404(b) of the Act, 49 U.S.C.A. 484(b), forbids an 
air carrier to give any undue or unreasonable preference 
or advantage to any person or to subject any person or 
description of traffic in air transportation to any unjust 
discrimination or any undue or unreasonable prejudice or 
disadvantage in any respect whatsoever. The fixing of 
rates at a level below T the allocated cost of rendering a 
service constitutes an unlawful and forbidden discrimina¬ 
tion. Overfield v. Penroad Corporation, 48 F.Supp. 1008, 
1016. 

CONCLUSION 

It is respectfully submitted that Respondent’s order 
should be set aside. 

Respectfully submitted, 

Arthur P. Drury, 

John M. Lynham, 

John E. Powell, 

1341 G Street, N. W., 
Washington 5, D. C., 
Attorneys for Petitioner. 

Of Counsel: 
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New York 17, New York. 
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CCUNOSRSl&TEiSNT OF QUESTIONS PRESENTED 


The stipulated issues to which this Brief is directed are 

1, Whether, under the Civil Aeronautics Act, a competitive rate 
covering additional costs of the service plus a profit nonetheless 

is unlawful as authorising unfair and destructive competitive practices, 
or as unjustly discriminatory against users of other air transportation 
services; 

2, "Whether the deferred air freight service authorized by the 
Board is unlawful under the Civil Aeronautics Act as not required by 
the commerce of the United States or as surrendering the inherent 
advantages of air transportation; 

3, Whether the Board’s order is supported by the evidence of 
record; 

2u Whether petitioner’s objection that the Board’s order 
violates the National Transportation Policy is open to review since 
it was not urged to the Board, and if so; 

5, Whether there is any showing of inconsistency of the Board’s 
order with the National Transportation Policy or whether that policy 
is applicable to the Civil Aeronautics Act, 
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IN THE 

. UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

i 


No* 13,375 


RAILWAY EXPRESS AGENCY, INC*, Petitioner, 


CIVIL AERONAUTICS BOARD, Respondent, 

| 

AMERICAN AIRLINES, INC., UNITED PARCEL SERVICE-AIR, 
INC*, FLUNG TIGER LINE, INC., and SHULMAN, INC*, 

Intervenors* 


ON PETITION FOR REVIEW OF ORDER OF THE 
CIVIL AERONAUTICS BOARD j 

i 

i 

i 

i 


BRIEF FOR RESPONDENT 

i 


COUNTERS TAMENT OF THE CASE 

Petitioner seeks review of a Board order (E-10203, April 13, 

i 

I 

1956, Tr* 139U), establishing minimum rates for a| period of one year 

i 

for a new experimental air freight service known as "deferred air 

I 

freight." That service consists of the carriage of cargo by air on 

i 

a space-available basis under conditions designed to insure that it 


in II not be as speedy as regular air freight, and at rates lower 


than the rates for first-line air freight service. 

Generally speaking, the minimum rates in effect for first-line 

freight service in a westerly direction are 20 cents per ton-mile 

for the first 1000 ton-miles, and 16-1/1; cents per ton-mile for any 

ton-miles in excess of 1000, of any one shipment. In an easterly 

direction, the minimum rate for most commodities is substantially 

lower. For deferred air freight, the order under review fixes the 

minimum rate for north-south and east-west traffic at 6$% of the 

minimum for western movements. The minimum for deferred movements 

to the east is 10/5 lower of the general minimum), and, on 

long-haul traffic, approximately 10 % below the rates for regular 

1 / 

air freight. To illustrate, the minimum charge under the regu¬ 
lations for a shipment of 1000 lbs. (one-half ton) from New York 

l/ 'ftie order under - review was made in a rule-making proceeding 
known"as Air Freight Rate Investigation , Docket No. 1705, et al., 
which has been pending since l$h7 and which has as Its purpose the 
maintaining of continuous scrutiny over minimum rates. Originally 
the Board fixed minimum air cargo rates for all direct air carriers 
in the amounts of 16 cents per ton-mile for the first 1000 ton-miles 
of any one shipment, and 13 cents per ton-mile for all ton-miles in 
excess of 1000 ton-miles. Order E-1639, 9 C.A.B. 3l*0, 361 (19li8). 

This order provided that the record in the nroceeding be held open 
for petitions for reconsideration and modification (ib.), and numer¬ 
ous modifications were made thereafter. By Order E-U75H8 of April 10, 
1950, 11 C.A.3. 228, the Board authorized lower directional east- 
bound rates for most commodities, for the purpose of correcting an 
existing imbalance of volume, to be calculated as percentages of 
the generally applicable minimum rates. By Order E-7837 of October 21 
1953* published in 18 F.R. 6791, the Board fixed the generally appli¬ 
cable minimum rates which are presently in effect. The order under 
review herein thus introduces a further amendment to the minimum air 
freight rate regulation. 



(La Guardia Airport) to Los Angeles, a distance of 2U6 9 miles, would 

j 

be $238 for first-line air freight service and $15U for deferred air 

! 

i 

freight, while the minimum charge for the shipment [in the opposite 

1 

direction would be $11*3 (for most commodities) and $131, respectively* 

i 

Petitioner’s principal complaint is that the minimum rates far deferred 
air freight, which are below rail express and parcel post rates, are 

I 

1 

too low* I 

The aircraft used by the air lines in transporting passengers 
are largely what are termed "combination” aircraft, i*e*, they have 

i 

cargo bins under the passenger compartment, and generally transport 
both passengers and cargo* There is a great deal bf unused cargo 

capacity on these aircraft, and particularly during daytime flights 

1 

since most freight moves at night. From time to t!ime, there also is 

considerable unused capacity in all-cargo aircraft! (Tr. 12U0-1, 121*6, 

j 

1255* 125>6, 1U65). The problem of how best to fill up this unused 

i 

I 

space has been one for which a solution has been sjought for some time. 

j 

In September, 1 955, American Airlines filed a tariff providing for 

I 

”deferred air freight” (Tr. l£) which was rejectee) by the Board in 

1 

that the rates proposed were below the minimum aiif freight rates 


theretofore established (Tr. 1). American then applied for modi- 

fication of the minimum rate order so as to permit the new service 

| 

(Tr* 2). Evidentiary hearings on that application were held before 

I 

a Board examiner on the issues of (1) whether a deferred air freight 

j 

service would be lawful, (2) whether the rates and conditions pro- 

i 

i 

posed by American would be proper, and (3) if not, what rates and 




conditions should be prescribed (Tr. 9U, 99). Petitioner appeared 

2/ 

and participated in the hearing but introduced no evidence at all. 
Other parties introduced evidence relating to the issues, including 
cost data, and the air carriers’ statistical reports (also showing 
cost data), and both rail and air tariffs were incorporated into the 
record by stipulation (Tr, 96, 103). The record was then certified 
to the Board for initial decision (Tr. 1237), exceptions to the 
in i tial decision were duly filed and considered, oral argument was 
heard (Tr. 1137), and a final decision entered (Tr. 1396). Petitioner 
filed a petition for reconsideration (Tr. lii.29) of the Board’s final 
order which was denied by a supplemental order (Tr. ll*63). 

The Board found American's proposal to be unlawful in several 
respects. The Board rejected American’s so-called "continuity’’ 
provision which would have required shippers to tender certain mini¬ 
mum amounts of freight over a five-day perior to obtain the deferred 
freight rate, and further found the 500-pound daily minimum proposed 
to be too high (Tr. 1252-5). The Board also found that American’s 
proposed rates were too low (Tr. 1256). The Board found, however, 
that a deferred freight experiment would be in the public interest 
without the "continuity" feature, at minimum weights of 100 pounds 
per shipment, and at eastbound rates which were 55>% of the general 
minimum rate for regular air freight and at westbound rates of 65% 

no claim of lack of notice of the scope 
, or of procedural error. All parties, 
including petitioner, recognized that the results of the Board’s 
proceeding would establish the industry pattern. 


2/ Petitioner makes 
of the Board’s proceeding 


I 

of the established minimum (Tr. 1255 et seq .) (see| supra, p. 2). 

These conditions were found to eliminate the discrjiminatory and 

■ 

objectionable features of American's proposal, and, together with 

I 

other conditions imposed by the Board, to insure Against diversion 
from regular air freight service. In this connection, the Board 

i 

fixed "release dates" for the deferred service (Th. ll*07) which were 

i 2/ 

designed to insure a two-day lag as compared to regular air freight. 

i 

In fixing the rate level, the Board found that the costs of the all- 

i 

cargo operators (Slick and Flying Tiger) were the most reasonable 
guide to freight rates (Tr* ll*03, li*6i*-5). The "indirect costs," 

I 

i.e., all costs except the expenses of flying, maintenance and deprecia- 

i 

1 

tion of aircraft, of these carriers were found toibe 8*39 and 9.03 
cents per revenue ton-mile (Tr. 11*03, 76l). The Board also found that, 
since the traffic in question was fill-up traffic^ a rate fixed largely 

i 

on an added cost basis would be proper, rather than on a fully allocated 
cost basis (Tr. 1256-7, ll*03-U, U*61*). The rates actually prescribed 

I 

are at a level above additional costs, and the carriers thus will obtain 
their out-of-pocket expenses plus a profit on the deferred air freight 
(Tr. 11*03). 

1 

! 

As previously indicated, the rates are below! those of petitioner 

j 

! 

for rail express and below parcel post rates (Tr.i 1251, 1257). The 

purpose of the air carriers in obtaining such ratjes was to be able to 

V Generally speaking, these requirements are for fourth-day de¬ 
livery as to freight moving more than 2100 miles, and three-day delivery 
as to all other freight, with appropriate extension of these dates in 
case of weekend shipments. 


compete with surface transportation not only in these fields but in 

V 

the field of less-than-carload and less-than-truckload shipments. 
Tariffs for deferred air freight have been filed and are in force for 
several direct air carriers and freight forwarders. 

STATUTES INVOLVED 

The principal provisions of the Civil Aeronautics Act here 
involved are set forth in Appendix A to this brief (infra, p. 31). 

Other pertinent statutory provisions and regulations are cited or 
quoted in the text of this brief. 

SUMMARY CF ARGUMENT 
I 

The minimum rates fixed by the Board for deferred air freight 
service to make that service competitive meet the additional costs 
of the service plus a profit element and therefore are both profitable 
and compensatory. Authorities requiring that maximum rates must cover 
fully allocated costs do not apply to minimum rates establishing a 
lower limit for carriers voluntarily reducing their rates to meet com¬ 
petition. Under the Civil Aeronautics Act and cases interpreting the 
Interstate Commerce Act such minimum rates, if covering the additional 
cost of the service and a profit, and not lower than necessary to meet 

~ h] American adduced evidence directed to the market potential and 
designed to show that business could be obtained from users of parcel 
post and other surface transportation as well as rail express, and 
further that new traffic might be developed. Ex. AA-16, Tr. 726. 



<■ 


competition, are considered compensatory, reasonable and lawful, a 

| 

principle of wide application* Petitioner itself ^vailed itself of 

l 

this principle in the cast. Furthermore, the rates here involved 

i 

I 

apply, not to first line service, but to the sale <jxf a surplus product 

i 

of less value, and there is ample precedent for lcriver rates for dis- 

i 

posal of such surplus capacity. The rates are not challenged as 
lower than necessary to meet competition. 

The minimum deferral periods prescribed by this Board to prevent 

I 

diversion from full-rate air freight service do not constitute an 

I 

j 

unlawful surrender of the inherent advantage of speed of air service 

i 

i 

i 

i 

as petitioner asserts since the deferred service is subservient and 

i 

I 

supplementary to first line air transportation whcjse inherent advantage 
is speed and which receives economic support from the deferred service. 

And since the deferred air freight rates are fixed according to valid 

- 

differences of service and apply alike to all shippers who wish to 

i 

i 

use the service they are not discriminatory. 

The rate fixed is amply supported by the evidence of record 

i 

which shows that the rate is above the indirect cpsts of the all-cargo 

I 

I 

carriers. The Board could validly draw the inference that those 
indirect costs will cover out-of-pocket expenses for additional freight 
handled by existing flight operations, ihe Board consistently has 
relied upon the costs of the cargo carriers in fijnng properly rates. 

i 

i 

Petitioner, though fully on notice of this fact and the evidence, did 

i 

j 

not discharge its burden of rebutting the prima fhcie case made by 

i 

the evidence adduced by other parties, did not introduce any evidence 




I 


at the hearing, and never requested an opportunity to adduce evidence 
later* Petitioner therefore cannot complain of the order on the 
ground of lack of evidentiary support. 

II 

Petitioners contention that the Board 1 s order violates the 
National Transportation Policy cannot be reached by the Court since 
it vas not urged before the Board* Moreover, the Board* s rate is not 
inconsistent with the Policy as interpreted by the Courts and the 
Interstate Commerce Commission since the rate is compensatory (i.e., 
it yields a profit over additional costs) and is not shown to be 
lower than necessary to meet competition* Cases cited by petitioner 
do not bear out its contraiy contention* Finally, the Board is not 
required to consider the Policy at all since it is not a rate-making 
factor under the Civil Aeronautics Act* There is no principle of law 
which, in the absence of statutory requirement, compels a regulatory 
agency to consider ordinary competitive impact of rates fixed for the 
regulated industry on media not regulated by such agency* 



ARGUMENT 


Introduction 

i 

Petitioner complains that the Board*s order isl unlawful in that 
(1) the rates and conditions of carriage violate the standards of the 

i 

Civil Aeronautics Act; (2) the order is not supported by evidence of 

record; and (3) the order violates the preamble to the Interstate 

i 

j 

Commerce Act entitled "National Transportation Policy." This last- 

mentioned contention (not urged before the Board) ^s discussed as 

j 

a separate point hereinafter. 


I. The Boards order is lawful under the standards 

of the Civil Aeronautics Act 

- — 

A. The Civil Aeronautics Act permits minimum rates 
for competitive and promotional purposes which 
do not cover fully allocated costs 

i 

The purpose of the deferred air freight service is to enable 


the air carriers to put to profitable use their heretofore unused 
surplus freight carrying capacity. The rates established were found 

5/ 

to meet out-of-pocket costs for the service, plus a profit element. 
Accordingly, they are in fact both compensatory and profitable. They 


do not, however, cover the fully allocated costs o£ the service, and 

| 

petitioners primary challenge to the validity of the rate is on that 


ground. Under petitioner*s view, a rate which doels not permit a 


profit over fully allocated costs is unlawful per 



~ 5 / The Board found the indirect costs (costs other than flying 

costs; of Flying Tiger and Slick for transporting cargo to be 8.39 
or 9*03 cents per ton-mile (Tr. 1U03)# These costs of the all-cargo 
carriers were deemed by the Board to represent amounts which would 
cover out-of-pocket expenses, and the minimum rates for deferred air 
freight are in excess of these amounts. 



Petitioner misconceives the law. Hie cases relied upon in support 


of its view that a rate can be "compensatory" only if in excess of 
fully allocated costs (Brief, pp. 2U, 25) are inapposite* The Supreme 
Court cases relied upon dealt with the fixing of maximum rates by 
which a ceiling was imposed upon the carriers* charges, and not with 

y 

a minifflrrm rate below which the carriers could not go. The true rule 

37 True, in the fourth case cited by petitioner, Chicago and 
E.I.R. Co* v* United States, 10? F. Supp. 11 8 (S.D* Ind., 1952), 
affd. w/o op* U.S. 917^ the lower court told the Interstate Com¬ 
merce Commission whose order it affirmed that it could have held a 
rate too low "in any case" because not covering fully allocated costs 
(p* 127)* If this dictum means that the ICC could have done so re¬ 
gardless of the competitive situation and other circumstances, it is 
unique and clearly erroneous* Actually, even the narrow rule that 
every single maximum rate (as distinguished from the rate system as 
a whole) must cover fully allocated costs appears substantially im¬ 
paired by the holding in B. & 0* R, Co * v. U.S *, 3U5 U.S. ll*6 (1953) 
that Tna.fi-mum rates for certain vegetables which did not even cover 
out-of-pocket expenses were validly prescribed by the ICC. 

Petitioner also cites cases for the rule that rates must be com¬ 
pensatory (Brief, p* 2h) but petitioner*s position that only rates 
covering fully allocated costs are "compensatory" is not supported 
by those cases. In Texas & Pacific Ry. Co . v. U.S .* 289 U.S* 627 
(1933)* competitive railroad rates not attacked as "unreasonable" and 
not casting a burden on other traffic were upheld; in U*S * v* Chicago , 
M*, St. P* & P.R* Co *, 29li U.S. h99 (1935)* rates not reduced so far 
as to make them "less than compensatory" were held reasonable and up¬ 
held, but there is no indication that the court used the term "compen¬ 
satory" in the sense used by petitioner; in B. &. 0. R. Co * v* U*S *, 

305 U.S. 507 (1939)* furnishing of warehousing services by the rail¬ 
roads, at tariffs not covering cost, to shippers who needed such 
services was held unlawful as a rebate and unreasonable preference 
to such shippers, and the relevance of the case to the issues in hand 
therefore is not apparent to all; in Alabama G.S.R* Co . v. U.S *, 3h0 
U.S. 216 (1951)* the Supreme Court upheld barge-rail joint rates which 
were lower than all-rail rates although applicable costs were not 
found to be lower, the difference being absorbed by the barges for 
competitive reasons, where the share of the barges remained compensa¬ 
tory; in National Water Carriers Ass*n v* U.S ., 120 F. Supp. 719 
(195U)* a railroad "specific commodity" rate which was "compensatoiy" 
in the accepted sense "that it covered cost and a minimum of return 
on investment" (at 722-3) was upheld against competing water carriers* 
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is that " * * * carriers advantageously to themselves and the public 
may and sometimes do apply rates * * -a- that are loijrer than they could 

I 

be compelled by law to accept." B. & 0. R. Co. v. United States, 298 

J ' •^mmmrnrn, - 

I 

U.S. 3h9y 379 (1936). Accord: Zinc Oxide and Lit^iopone to Memphis , 
Term., 2li3 I.C.C. 195? 197 (19U0); Pennsylvania R. Co. v. P.U.C., 126 



contention that the National Transportation Policy forbade the rail¬ 
roads from making such a lower rate than one with ^which the barges 
could compete at rates con$>ensatory to them and y^t sufficiently be¬ 
low the rail rate to outweigh the inferiority of barge carriage (at 
72li), and this case therefore strongly supports our position; in 
Pacific Inland Tariff Bureau v. U.S ., 129 F. SuppJ U72, 13U F. Supp. 
210 (1955)? the order of the ICC approving lowere4 railroad rates 
for petroleum over the protest of motor and water carriers was set 
aside on the grounds that the ICC had misread a railroad exhibit bear¬ 
ing on whether the proposed rates would be reasonable and compensatory, 
and that it had not made adequate findings on the issue (which, unlike 
the situation here, had been properly raised befope it) whether the 
rates were consistent with the National Transportation Policy (which, 
in that case, was undoubtedly applicable). 
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The general rule is that rates may be fixed at below fully allo¬ 
cated costs for competitive reasons and to attract traffic where out- 
of-pocket costs are realized plus some additional amount. In the 
words of the Interstate Commerce Commission in Refrigerator Material , 
Memphis, Tenn. to Dayton, Ohio , 1* M.C.C. 187, 189 (1938), 

There is nothing new about the making of rates on such 
a basis [some margin over the bare "out-of-pocket 1 * ex¬ 
pense incurred in carrying added traffic]• The rail¬ 
roads have done it from time immemorial, in meeting the 
competitive rates of water lines or other railroads 
more favorably situated, and they are now doing it, to 
some extent, in meeting truck competition. 

Such rates are "reasonably compensatory" and hence "reasonable." 

New Automobiles in Interstate Commerce, 259 I.C.C. 1*75, 531*, 538 

(191*5). Cf. Alabama G.S.R. Co. v. U.S ., 31*0 U.S. 216, 22l* (1951). 

Indeed, rates not covering fully allocated costs have regularly 
been approved to meet the competition of other forms of transporta¬ 
tion. See, e.£.. Miss. Valley Barge Co . v. U.S ., 292 U.S. 282 (1931*) 
(rail versus water); New Automobiles in Interstate Commerce , supra 
(railroads and motor carriers versus contract carriers); Office Sup ¬ 
plies from Gloucester, Mass, to Chicago , 21*5 I.C.C. 669, 672-3 (191*1) 
(railroads versus motor carriers); East St. Louis Cotton Oil Co . v* 

B. &. 0. R. Co ., 21*3 I.C.C. 1*3, 1*6 (19l*0) (railroads versus motor car¬ 
riers); All American Airways, Inc , v. Abilene & S. Ry. Co «, 297 I.C.C. 

±r 

313, 318 (1955) (railroads versus air transportation); Pennsylvania 

7/ The Commission observed that [as here] no evidence of injury 
from rates at less than fully allocated costs had been presented by the 
complaining air carriers so that it could not be said that the rates 
of railroads were in contravention of the National Transportation Pol¬ 
icy, but did not reply to the question, raised by the parties, whether 
it was required to consider the Policy in relation to air transportation. 
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versus 




y 


► 








R. Co * v. PXC., 126 Pa. Sup. 1. 190 Atl. 372 (19}7) (rail 
water); Lang v. Railroad Com*!!, 2 Cal. 2d 550, h2 t. 2d 639 (1935) 

- y 

(railroad versus motor carriers). Not only are such rates regularly 

i 

i 

approved, but a failure to approve such a rate may j constitute legal 

I 

error. See New York Central R. Co . v. U.S ., 99 F. Supp. 39U,*. 3 ffd. 

3h2 U.S. 890, and Atlanta etc. Ry. Co . v. U.S ., loj; F. Supp. 193, 

! 

where railroads successfully challenged orders not permitting them 

i 

to lower their rates below certain mini mums for th£ purpose of compe- 

j 

tition. 

i 

i 

Under the same principle, utility rates not Covering fully alio- 

i 

cated costs have been sustained. See, e.£., The Ejl Paso County R.C.D.A . 
v. City of Colorado Springs , 7 FUR (NS) 3k (193U) (gas versus coal, 

also holding that the Public Utilities Commission cannot consider com- 

| 

petitive injury to the coal industry); Re Mountain States Power Com ¬ 
pany , 85 HJR (NS) 6 l (1950) (power company versus municipal power 

I 

plant); Re California Electric Power Co., 93 HJR (lE) U 28 , Uii3 (1951) 
(power companies); Re Consumer Power Company , 99 HJR (NS) 95 (1953) 

I 

(power company versus municipal plant). 

1 

Moreover, petitioner itself has engaged in tjiis practice. In 

I 

Express Rates, 1938-39, 231 I.C.C. U71 (1939), petitioner desired to 

__i 

"K/ This principle also extends to competitive rates between the 
same "forms of transportation. See Texas & Pacific Ry. Co . v. U.S ., 

289 U.S. 627 (1933) (railroad versus railroad)United States v. 

Chicago, M., St.P. & P.R.R ., 29k U.S. U99, 506 (1935) (railroad v. 
railroaa); New York Cent. R. Co . v. United States , 99 F. Supp. 39k 
(D.Mass., l951)7 affd. 3k2 U.S. 890 (railroad versus railroad); Export 
and Import Rates to and from Southern Ports , 205 il.C.C. 511, 53k-5, 

553 (ly3k) (railroad versus railroad); Re Massachusetts N.B. Street R . 
Co., FUR 1917 A, 331, 3U9 (1916) (inter-urban railways). ’ 


I 



put the unused capacity of its organization to productive use (p. 1*87) 
by reducing its rates for small packages below "a full allocation of 
costs" (p. 1*98) and below parcel post rates (pp. 1*86, 1*87) in order 
to increase volume and earn an additional $6, 000,000 at an "additional 
operating expense of only $1,000,000" (p. 1*87)* The Commission ap— 
proved, stating « * * * we are not called upon to consider whether 
it constitutes destructive competition with the parcel post," even 
though it was contended that the railroads would be harmed by the 

v 

loss of parcel post revenues. We also observe that the petitioner 
there was offering its first line service at less than fully allo¬ 
cated costs, and not a second rate service such as is here involved* 

Further, there is nothing unique in the selling of surplus 
capacity at cheaper rates than first line service, and under condi¬ 
tions designed to prevent diversion from the superior service. 
Electricity is often sold at lower rates to consumers willing to 
accept it during off-peak hours only. E.£., Re Dakota Utilities Co ., 
HJR 1920 F, 919; Re Virginia R. & Power Co ., HJR 1921 C, 193, 212; 

Re City of Hartford Utility Dept ., HJR 1933 C, 1*98, 502. More closely 
in point, telegraph companies have always had lower rates for deferred 
services such as day and night letters, deferred telegrams or cables, 
serial and press services. Re Western Union Telegraph Co ., HJR 1922 C 
326 , 329-330 (press rates for off-peak handling can be lower as long 

9 j The Commission subsequently noted that the experiment had 
been successful and that additional revenue had in fact been obtained. 
Increased Express Rates and Charges , 266 I.C.C. at p. 382 (191*6). 



as not constituting a burden on other service); He Western Union Tele- 

graph Co., FUR 1928 D, 612 (increase of press rates will reduce out- 

i 

of-pocket loss but not yield a profit); Re Western Union Telegraph Co . 
FUR 1932 B, 39 (serial service); Re Investigation ojf Rates and Charges 
10 F.C.C. 33, 71 (19k3) (deferred service and night! letters); Re 

j 

Western Union Telegraph Co ., 87 FUR (NS) 180, 181 (1950) (day and 

night letters); Re Western Union Telegraph Co . _ F.C.C. _, 61* 

FUR (NS) 216, 231*-^ (191*6) (day and night letters). From the reports 
cited it appears that rates for delayed telegraph Messages, carried 


on a "space-available" basis, often are as loir as $ 0 % of those for 

j 

| 

ordinary messages. j 

Thus, the lair is clear that a rate such as that here involved is 

I 

not unlawful per se as a non-compensatory rate, or! on any other 
grounds. And if it be thought that the minimum rates fixed by the 
Board might have been subject to challenge on the ground that they 

i 

I 

were lower than necessary to meet the competition of surface trans- 

I 

i 

portation, the short answer is that the rates were! not so challenged 

I 10/ 

in the proceeding, either by petitioner or by any other party. 

On the contrary, petitioner introduced no evidence at all concerning 

i 

_ . ! 

10/ The rates, of course, are not calculated exclusively or 
primarily for the purpose of being competitive wiiih petitioners 
but with railroad and truck less-than-carload rates as well* A com¬ 
parison between the rates per ton-mi l e for deferred air freight under 
the Board’s order (13 cents for the first 1000 ton-miles, 10.56 cents 
for any additional ton-miles westbound; 11 cents and 8 .91* cents, re¬ 
spectively, east bound) with the rates per ton-mile of those other 
forms of transportation (Tr. 716-717) demonstrates that they are 
hig her than some of those rates and therefore clearly are not lower 
than necessary for effective competition. 



either the impact of deferred air freight upon it, or of its ability 
to meet or withstand competition. For this reason alone, petitioner 
cannot complain that the rates represent an unfair and destructive 
competitive practice (Brief, p. 21;). 

Petitioner’s remaining contentions of invalidity of the Board’s 
order under the standards of the Civil Aeronautics Act stand on better 
footing. Petitioner does not deny that minimum deferral periods are 
necessary to adequately distinguish the new service from full-cate 
first-line air freight service, nor does it claim that the periods 
fixed by the Board are too short or too long, but flatly* assert that 
such delays violate Section 2(b) of the Civil Aeronautics Act ( infra , 
p. 31) which directs the Board to preserve the inherent advantages of 

n/ 

air transportation, namely, speed (Brief, pp. 18, 26). We note 
that Section 2(b) also requires the Board to "foster sound economic 
conditions in [air transportation]," a purpose advanced by enabling 
the carriers to sell a surplus product at a profit rather than letting 
it go to waste. Thus the new deferred service is subservient and 
supplementary to the preservation and fostering of the first-line 
service of which speed is an inherent advantage. Also, the inherent 
advantage of speed of air transport is the very factor which permits 
the deferred service at speeds competitive with surface transporta¬ 
tion. Petitioner in reality is asking the Court to compel the Board 

l37 Actually, the applicable provision is Section 1002(e) 

( infra , p.33), which directs the Board to consider in rate-making 
"[tjhe inherent advantages of transportation by aircraft.■ 
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to surrender the advantages of air transport, rather than seeking to 

i 

preserve those advantages* 

Petitioner misconstrues the language of sectiop. 2(a) of the Act, 

infra, p. 31, when it says that the provision was violated because 

. 

the new service was not "required" by the needs of (the commerce in 

j 

that other carriers can provide the service (Brief,! pp. 18, 26). 

But that section provides for the "encouragement anjd development" 
of an adequate air transportation system to meet thje needs, inter 

i 

i 

alia, of commerce* The Board* s action here is entirely responsive 
to the statutory provisions* "Adequate service" considerations do 
not preclude the fixing of competitive rates for a new service. 
So-called adequacy of other forms of transportatiori is not a barrier 

j 

to approval of such rates, since there would be no,need for rates to 

meet the competition of other forms of transportation if their serv- 

12 / 

ice were not adequate. Indeed, the whole histoiy of transporta- 

j 

tion shows that if competitive rates could not be Jfixed for new 

| 

transportation services, there would be few new transportation serv¬ 


ices. 

I 

12/ It is a general principle of transportation law that ade¬ 
quacy of existing service is no barrier to authorization of new serv¬ 
ice. See, e.£., I.C.C . v. Parker , 326 U.S. 60, 69r70 (191*9) (motor 
carriers); Norfolk Southern Bus Corp * v. United States , 96 F. Supp. 
756, 760 (E.D. Va., 1950), aff*d 3U0 U.S. 802 (195P) (motor carriers); 
F.C.C . v. RCA Communications, Inc *, 3U6 U.S. 86 (1953) (radio tele¬ 
graph); Kentucky Natural Gas Corp . v. F.P.C ., 159 jF. 2d 215, 2l8 (C.A. 

6, 19U7) (pipelines); Home Gas Co . v. F.P.C *, _iU.S. App. D.C* _, 

231 F. 2d 253 (1956) (pipelines); TWA, North-South jCalifornia , U C.A.B. 
373, 375 (19li3); Colonial Air, et al* Atlantic Seaboard Op *, 1* C.A.B* 
552, 555 (19UU); Milwaukee-Chicago-New York Restriction Case, 11 
C.A.B. 310, 330 (1950). ! 
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I 


Petitioner's contention that the rates calculated at less than 


fully allocated cost constitute unjust discrimination against the 

I 

users of other transportation services in violation of Section UOU(b) 
of the Civil Aeronautics Act is not explained in its brief (pp. 18, 

13/ 

27). If the supposed discriminatees are the users of air trans¬ 
portation services for which rates covering fully allocated costs 
are charged, the argument is entirely fallacious, for these persons 
are benefited rather than injured by the carriers obtaining new 
sources of revenue with the resulting tendency of lowering the rates 
for all shippers. Petitioner's contention would outlaw all the lower 
rates for surplus capacity of public utilities in the instances cited 
above. The fact that one rate bears more than its share of the full 
costs is beside the point; the "freight carries the passengers" in 
the railroad field, see King v. United States, 3hk U.S. 25U* 26U (1952). 

In any event, rates which are fixed according to valid differences 
in classes of service, and which are available to all persons desiring 

13/ In the sole casecited by petitioner for the proposition 
that Taxing rates at a level below fully allocated cost constitutes un¬ 
lawful discrimination. Overfield v. Pennroad , U8 F. Supp. 1008 (19U3), 
a stockholder's derivative action the Court rejected the fully-allocated- 
costs principle for the purpose of fixing the liability of a controlling 
stockholder ( Pennsylvania Railroad) to a corporation (Pennroad Co.) for 
the profits made out of the operation of National Freight Company,formed 
and operated by Pennroad solely for Pennsylvania Railroad* s benefit, in 
breach of fiduciary duty. The Court allowed only Pennsylvania Railroad's 
out-of-pocket expenditures in calculating its profit (pp. 1017-8). The - 
District Court's statement that Northern Pacific Railway v. State of North 
Dakota , 236 U.S. 585 (one of the cases in which fully allocated costs 
were held applicable to the fixing of maximum rates) was decided on the 
ground of "possible preferences which might result if only out-of-pocket 
costs were charged to particular commodities or shippers" is neither a 
fair summary of the reasoning of Mr. Justice Hughes nor is it relevant 
to this case where the new lower rates are applicable to all comodities 
and all shippers and cannot result in full-rate traffic bearing a 
greater burden than before. 
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the service, obviously are non-discriminatory. See, e.£., United 

j 

States v* Illinois Central R. Co ,, 263 U.S. 5l5> 5%k (192U). The new 

I 

i 

deferred air freight service and the rates applicable to it are avail- 

i 

able alike to all shippers -who wish to avail themselves of the service, 

| 

and there is no discrimination, 

B. The Boards order is supported by the record 
Petitioners contentions of lack of record support for the Board*s 
order are (1) that the evidence adduced concerning! American* s proposal 

I 

j 

could not as a matter of law relate to the modification directed by 

i 

the Board, and (2) that the evidence in ary event is insufficient to 

I 

support the rate fired. 1 

The first contention requires little comment. It simply is one 
that the Board cannot modify a rate proposal withojut first announcing 

its proposed modification and then holding further hearings thereon. 

j 

But the Act specifically empowers the Board, when rejecting a rate 

i 

j 

proposal of a carrier, to "determine and prescribe^ the lawful rate 

i 

* ■* * classification, regulation, or practice to He made effective* 

i 

i 

(Section 1002(d), infra , p. 32). This provision plainly means, as 
does the almost identical provision in the Interstate Commerce Act 

(1j 9 U.S.C. 15(1)) that the Board is "not bound to approve or dis- 

j 

approve in to to the new rates that are proposed."! On the contrary, 
and without further proceedings, it "can modify the proposal in any 

i 

| 

respect and require that the proposed rates as modified or wholly 

I 

! 

different rates be substituted -* * ** Ayrshire Cbrp. v. United 

i 

I 

i 

i 
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States , 335 U.S. 573, 5^3 (19U9). Here, there is no claim of lack 
of notice that the Board mig ht reach a result different from that pro¬ 
posed by American, Apart from the fact that the statute itself gives 
notice of that likelihood, the issues were explicit on this point 
(Tr. 99), And while petitioner suggests that it would have introduced 
rebuttal evidence had it known of the precise proposal by the Board 
(Brief, p, 23), petitioner made no request for an opportunity to ad¬ 
duce evidence after being advised of the specific proposal by the 
initial decision, Cf, Greensboro-High Point Airport Authority v. 

Civil Aeronautics Board , _U.S* App. D.C. _, 231 F, 2d 517, 520 

(1956), Petitioners contentions on this score are pure technicali¬ 
ties heretofore rejected by the courts. 

Moreover, the record in fact affords ample support for the rate 
fixed. American introduced evidence designed to show that deferred 
air freight could be transported at little additional expense (Tr. 
723-725)* 3ureau counsel introduced an exhibit showing the operating 

15/ 

costs of the all-cargo carriers. Slick and Flying Tiger (Tr, 761). 

l£7 As a general proposition, agencies authorized to approve or 
disapprove specific proposals lawfully may disapprove and at the same 
time indicate the changes which they believe would be acceptable. See 
e.g.. In Re North American Light & Power Co ., 170 F. 2d 92it (C.A.3, 

19U8)$ Greer v.» Baltimore & 0. R. Co ., PUR 1916 D, 286 (W.Va.,P.S,C.). 
The Board in contract and merger cases frequently states the conditions 
and modifications which it will require before approving the transac¬ 
tion, under authority of Sec. U08(b) (U9 U.S.C. U88(b)), which, like 
the rate provision, permits the imposition of conditions and modifica¬ 
tions upon the proposals of the private parties. See also Re Rantoul 
Telephone Co ., 52 HJR (NS) 25l, 253 (l9lUi) (other rated fixed than 
applied for). 

15/ We note the assertion (Brief, p. 22) that there was no sugges 
tion by anyone during the hearing that the costs of the all-cargo car¬ 
riers might constitute a suitable yardstick* Had those costs not been 
deemed relevant, the exhibit obviously would neither have been pre¬ 
sented nor received in evidence. 
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Also, following customary procedure in such cases, jthe record con- 

I 

tained by stipulation statistical data relating to all carriers (Tr. 

I 

I 

96, 103)* Bureau counsel*s position before the Board (with which the 

i 

i 

Board agreed (Tr. 1257)) was that the rates "should be slightly above 

i 

1 

their indirect costs” (Tr. 1223), and Bureau counsel suggested a m ini- 

j 

i 

mum rate of 65% of the generally applicable minimum rate for westbound 
traffic, and 55% for eastbound traffic (Tr. 1222), which was above 
both the indirect costs of the cargo carriers shown by Bureau counsel 
in Exh. BC-1 (Tr. 761) and American’s estimate of additional expenses 
in Exh. AA-15, Tr. 72U. The Board concluded that ihe indirect costs 

i 

1 

i 

of the all-cargo carriers represented a suitable indication of out- 

i 

i 

of-pocket costs which would be incurred in transporting deferred air 

i 

freight. It accordingly fixed the minimum at a level higher than 
that proposed by American (Tr. 1256). 

I 

Petitioner*s challenge to this phase of the Board*s determina¬ 
tion is directed to assertions (1) that there was ko evidence from 

I 

which the Board could conclude that the costs of the cargo carriers 

| 

constituted a suitable yardstick, and (2) that there was no evidence 

1 

i 

which showed that the Board* s prior determination jin the earlier 
phases of the Air Freight Investigation of the applicability of those 


1 

1 

1 

costs as a yardstick continued to prevail. But these are natters which 
rest upon inference. Independently of the earlier determination by 

the Board that costs of the cargo carriers may be used as a guide in 

i 

1 

fixing property rates, the Board was entitled to infer suitability 

i 

l 

here. After all. Slick and Flying Tiger are the pnly substantial 
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all-cargo carriers, the Board is an expert body, and it properly may 

infer that the indirect costs of an all-cargo operation will cover 

out-of -Docket costs for handling additional freight in connection with 

16 / 

existing flight operations* N.L.R.3 . v. Link-Belt Co *, 3U U.S* 58U, 
597 (I9lil); I.C.C . v* Jersey City , 322 U.S* 503, 513 (19UU); National 
Air Freight Forwarding Corp . v* C.A.B ., 90 U.S. App* D.C. 330, 197 F. 

2d 38U? 387 (1952). Further, the Board consistently has relied upon 
the costs of the cargo carriers in fixing minimum freight rates, and 
there is an inference that facts of an inherently continuing nature 
once found to exist (here, the applicability of the costs of the cargo 
carriers) continue to exist in the absence of a contrary showing. 
Wigmore on Evidence (3rd ed., 19 U0) $ h37; N.L.R.B . v. J. G. Boswell 
Co., 136 F. 2d 58 5 , 589 ( C.A. 9, 19U3). 

Here, there was probative evidence concerning costs undisputed 
17/ 

by the petitioner. Petitioner was fully on notice that a rate 

16 / Since direct flight expenses will not be affected by a serv¬ 
ice not requiring any additional flying, the indirect expenses of 
handling cargo must obviously be the maximum out-of-pocket expenses 
that may be incurred. If petitioner knew of factors which vitiate 
this self-evident proposition, it would at least have had the burden 
of affirmatively asserting them. It did not do so. 

17/ The figures of indirect expenses of the cargo carriers in 
Exh. BC-1 (Tr. 761) were not shown to be unreliable. The witness who 
had prepared the exhibit testified on cross-examination by counsel 
for American that he had assumed the three carriers mentioned in the 
exhibit to follow the same procedure in reporting to the Board on 
Form lil, the Board* s prescribed form for quarterly reports by sched¬ 
uled air carriers (lli CFR 2l£.01). There was no admission by the wit¬ 
ness nor other evidence or assertion that the assumption was erroneous. 
Counsel for American Airlines suggested that a different method of 
reporting miles flown was used by Slick Airways, but this does not ap¬ 
pear affirmatively nor is there any suggestion that the difference, if 
any, was material, and in any event no such difference was suggested 
in the case of Flying Tiger (Tr. 588). To the Board, the expert agency, 
the figures which it used did not appear unreliable, and the record 
does not indicate that they were. 
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I 

i 

I 

I 

j 

j 

I 

i 

different from and higher than that proposed by American might be 

i 

fixed, and was at liberty to introduce any evidence which it de¬ 
sired relating to the level of that rate. It introduced no evi- 

I 

dence, and hence is not entitled to complain that tke rate was 

fixed at the level which the evidence indicated. Hjad petitioner 

claimed a higher rate level, it was incumbent upon it to come for- 

18 / 

ward with proof. Moreover, we again point out that petitioner. 


18 / The burden was on petitioner to bring foijth any facts 
which might rebut the prima facie case made by the iother parties. 
See the legislative history of Section 7(c) of the |Administrative 


Procedure Act, 5 U.S.C. 1006(c), House Judiciary Cbmnittee Report 
on S. 7 (No. 1980, 79th Cong., 2d Sess.), p. 36 : 

That the proponent of a rule or order ha^ the 
burden of proof means not only that the party 
initiating the proceeding has the general burden 


of coming forward with a prima facie casfe but that 
other parties, who are proponents of some differ¬ 


ent result, also far that purpose have ajburden 
to maintain. * * * No agency is authorized to 
stand mute and arbitrarily disbelieve credible evi¬ 
dence. * * In other words, this section means 

that every proponent of a rule or order pr the denial 
thereof has the burden of coming forward with suffi- 
cient evidence therefor 5 and * any fact * * * so 
shown by credible and credited evidence piust be ac¬ 
cepted as true except as the contrary has been shown 
or such evidence has been rebutted or imbeached by 
the duly credited evidence or by facts officially 
noticed and stated. (Emphasis added). ! 


See also National Water Carriers Ass*n v. U.S ., 120 F. Supp. 719, 
726 (three-judge court, S.D.N.Y., 195U)* 


Petitioner suggested in its petition for reconsideration that 
the rates fixed by the Board for air carriage of first class mail 
(not air mail) should be used as an analogy for tijte minimum deferred 
air freight charges, but failed to point out how they would be appli¬ 
cable to the Board*s purpose of fixing, not a definite rate, but a 
minimum for carriers* rate proposals, calculated to yield a profit 
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although seeking reconsideration from the Board, still did not re¬ 
quest any opportunity to adduce evidence to rebut either the factual 
showing made or the inferences drawn therefrom by the Board. 


over out-of-pocket expenses and yet low enough to create additional 
traffic, and the Board rejected the suggestion on that ground (Tr. 
11*65). Various rates for carriage of first class mail are 18.66, 
18.98, and 20.01; cents per ton-mile and thus are comparable to the 
generally applicable mini imam air freight rates per ton-mil e of 20 
cents for the first thousand ton-miles and 16 -l/U cents for any addi¬ 
tional ton-miles ( supra, p. 2 ). In short, this proposal was merely 
a variation on petitioner* s theme that no departure from the existing 
minimum rate order should be authorized here. 


- 2U - 


H. There is no issue properly before the Court 
concerning the legality of the" Board* s order 
under the "National Transportation Policy” $ 
ancl no shoving of illegality under thaE 
"Policy" or of any applicability of the 
"Policy" to Board determinations j 

j 

Petitioner devotes a substantial portion of its brief to conten- 
tions that the Board’s order is in violation of that part of the In- 

i 

terstate Coircnerce Act known as the "National Transportation Policy." 

I t 

But that contention is not open here, since it was jiot raised before 
the Board. Indeed, rather than contending that the! order violated 
the National Transportation Policy, petitioner Informed the Board 

j 

(Tr. 1072) that "R3& is aware of the fact that as aj general proposition 

i 

i 

the Board is not required to consider the effect of below-cost rates 

j 22 / 

for air transportation on competing surface carriers." Petitioners 

! 

contentions before the Board were directed to the proposition that the 
Board’s proposal of deferred air freight lacked evidentiary support 


and did not conform to the criteria of the Civil Aeronautics Act, and 

i 

I 

its case here must stand or fall on those contentions. See Section 

1006(e) of the Civil Aeronautics Act (1;9 U.S.C. 6U6(e)) which precludes 

j 

the urging of points on review not urged to the Board. Federal Power 


I 

Commission v. Colorado Interstate Gas Co ., 3 I 18 U.Sj U92, U97-500 (1955) 


(Court may not consider objections sua sponte); Seaboard & Western 


19/ Petitioner’s claim was that because it alsd> was an "air carrier" 
engaged in air express services the Board should cinsider its surface 
interests since its ability to conduct air express J depended on its 
ability to survive in the surface field. But, as already noted, peti¬ 
tioner offered no evidence at all in the proceeding and contended only 
that it was "not beyond the realm of possibility" iiiat deferred air 
freight service would be destructive of petitioners rail express busi¬ 
ness (Tr. 1072)o 



Airlines v. C.A.B ., 83 U.S. App. D.C. 78, 183 F. 2d 975 (1950) (point 
not urged although petitioner had asked for rehearing on other grounds); 
New England Air Sxpress v. C.A.B ., 90 U.S. App. D.C. 215, 191; F. 2d 
89k, 895 (1952); Western Air Lines v. C.A.B ., 196 F. 2d 933, 936-7 
(C.A. 9, 1952), cert , den . 3kli U.S. 875» Cf. U.S . v. Tucker Truck 
Lines , 3UU U.S. 33, 37 (1952) (principle applies in the absence of 
statute). 

Moreover, and apart from the question of its applicability, there 
is no showing that the Board’s rate is in any manner inconsistent with 
the "National Transportation Policy." Contrary to what petitioner would 
have the Court believe, neither the "Policy" nor the Interstate Commerce 
Commission preclude the fixing of competitive rates as between the modes 
of transportation regulated under the Interstate Commerce Act. In New 
York Cent. H. Co . v. U.S ., 99 F. Supp. 39U, 398 (D. Mass., 1951, three- 
judge court, Magruder, C.J.), affd. 3U2 U.S. 890, the Court adopted 
the position of the plaintiff railroads "that carriers are free to adjust 
their rates to meet competition, so long as the adjusted rates are 
within the 1 zone of reasonableness* and result in no undue prejudice 
or preference or discrimination prohibited by statute." In Atlanta & 
Saint Andrews Bay Ry. Co . v. U.S ., 10U F. Supp. 193, 199 (N.D. Ala., 

1952), three-judge court, Hives, C.J.), the Court stated that the ICC 
had authority to disapprove "rates shown to be lower than necessary to 
meet competition and to prescribe a minimum scale consistent with the 
national transportation policy." In National Water Carriers Asso . v. 

U.S., 120 F. Supp. 719 (S.D.N.Y., 195U, three-judge court, L. Hand, C.J.), 
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j 

I 

the Court upheld minimum rail rates established fcyj the ICC which were 

i 

"no lower than necessary to meet the competition of combined water and 

i 

I 

I 

motor carriage" and "compensatory" in that they ccjvered cost plus a 
minimum return on investment, as consistent with i}he national transpor¬ 
tation policy. In Ward Transport v. U.5 ., 125 F.;Supp. 363, 365, 368 
(D. Colo., three-judge court, Knous, Chief Judge)j affd. 3U8 U.S. 979, 

i 

i 

rail rates exceeding actual costs were held "compoisatory", not lower 

than necessary to meet competition, and lawful under the national trans 

i 

portation policy. See, also, Dixie Carriers v. United States , 351 U.S. 
56 (1956). 

True enough, the cases relied upon by petitioner (Brief, p. 25) 
stand for the proposition that, as between carriers subject to the 

i 

National Transportation Policy, rates below fully allocated costs 

i 

I 

should be no lower than are necessary for the purposes of competition. 

j 

They do not stand for the proposition which petitioner asserts, that 

rates below fully allocated costs are Der se unlawful because of ccm- 

20 / 

Detitive impact. Here, there is no showing th|at the rates fixed by 

I 

the Board are unnecessarily low, or that any unduje competitive impact 

26/ Petitioner failed to state that Iron and Steel Billets , 292 
I.C.C. 7, was reversed in 293 I.C.C. 233 (l95h), land the rail rates 
found too low in the prior report were upheld under the national 
transportation policy (at 235); and that Gun Wad jFelt , 293 I.C.C. 318 
was likewise reversed, 29u I.C.C. I 4 .OI 4 . (1955), and the proposed rail 
rate sustained as reasonable (at U 05 ) and not "Idwer than necessary 
to meet the motor carrier competition" (at I 1 O 6 ).] In the latest case 
cited by petitioner. Sugar from Atlantic and Gulf Ports , 296 I.C.C. 

121 (1955) the Commission approved and disapproved proposed rail 
rates on the basis of the yardsticks that rates i^nist be compensatory 
and not lower than necessary to meet competition^ 
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■will be occasioned thereby* Petitioner voluntarily refrained from 

introducing evidaice on this point (or as to anything else), and hence 

has made no record upon which the Court could resolve the belated 

issue which it now seeks to tender. 

Finally, we think it apparent that the "National Transportation 

Policy," (a part of the Interstate Commerce Act and not the Civil 

Aeronautics Act) is not a rat9-naking factor under Section 1002(e) of 

» 

the Civil Aeronautics Act. Since we think it unlikely that this point 
will be reached by the Court, we do not enter into a detailed discus¬ 
sion of this matter in the text of this brief. We have, however, 
attached hereto (Appendix B) for possible consideration by the Court, 
those portions of the Board’s brief in American Airlines et al v* 

Civil Aeronautics Board , No. 130l|lx, _ U.S* App. D.C. _, 235 F. 2d 

8 I 4 . 5 , which treat with the over-all Droblem of the relationship between 

21 / 

the National Transportation Policy and the Civil Aeronautics Act. 

We note that the only Federal case discovered which relates to the prob¬ 
lem of whether, in fixing rates, an agency is required to consider com¬ 
petitive Impact upon media not regulated by the agency holds that such 
consideration is not required. Alston Coal Co . v. Federal Power Com¬ 
mission , 137 F. 2d 7h0 (C.A* 10, 19li3) (discussed in Appendix B at 
p« 1 j 3)» See, also, F,C.C . v. Sanders Bros. Radio Station, 309 U.S. 1*70, 
1x73 (19U0); National Coal Ass’n v. F.P.C ., 89 U.S. App. D.C. 135, 191 F. 
2d 1x62 (1950). Attention also is directed to the fact that petitioner 

~~ 21/ In American Airlines v. Civil Aeronautics Board , the Court re¬ 

jected sub silentio the contentions of the railroads that the Board’s 
action was contrary to the National Transportation Policy. 
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i 

i 

i 

i 


has not offered to show any disastrous consequences to it which would 

| 

adversely affect the over-all public interest (See Appendix, p. ), 

and indeed appears to be complaining only of ordinary competitive 

i 

i 

impact. 


CONCLUSION 

The Board* s order diould be affirmed. 

Respectfully submitted, 

i 

i 
I 

i 

VICTOR R. HANS2?f, 

Assistant Attorney General, 

DANIEL M. FRI3DMAN, 

Attorney, 

Department of Justice. 

I 

FRANKLIN M. STCN3, 

General Counsel, 

Civil Aeronautics Board. 


JOIN H. WANNER, 
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APPENDIX A 


The relevant provisions of the Civil Aeronautics Act of 1938, 52 
Stat. 973, as amended (U9 U.S.C. U01 et seg .) are: j 

DECLARATION OF POLICY 


Sec. 2. [k9 U.S.C. U02] In the exercise and performance of its 

powers and duties under this Act, the Authority [Board] shall consider 
the following,among other things, as being in the public interest, and 
in accordance with the public convenience and necessity— 

(a) The encouragement and development of an air*-transportation 
system properly adapted to the present and future heeds of the foreign 
and domestic commerce of the United States, of the Postal Service, and 
of the national defense; 


(b) The regulation of air transportation in buch manner as to 
recognize and preserve the inherent advantages of, assure the highest 
degree of safety in, and foster sound economic conditions in, such 
transportation, and to improve the relations between, and coordinate 
transportation by, air carriers; 


(c) The promotion of adequate, economical, end efficient service 
by air carriers at reasonable charges, without unjjust discriminations, 
undue preferences or advantages, or unfair or destructive competitive 
practices; 


(d) Competition to the extent necessary to assure the sound devel¬ 
opment of an air-transportation system properly adapted to the needs 

of the foreign and domestic commerce of the Unite4 States, of the Postal 
Service, and of the national defense; 

(e) The regulation of air commerce in such manner as to best 
promote its development and safety; and 

j 

(f) The encouragement and development of ciyil aeronautics. 

TARIFFS OF AIR CARRIERS 

i 


Filing of Tariffs Requiredj 

i 

Sec. U03. [h9 U.S.C. U833 (a) Every air carrier and every for¬ 

eign air carrier shall file with the Authority [Board], and print, 
and keep open to public inspection, tariffs showing all rates, fares, 
and charges for air transportation between points 1 served by it, and 
between points served by it and points served by any other air car¬ 
rier or foreign air carrier when through service bnd through rates shall 
have been established, and showing to the extent required by regulations 



of the Authority [Board], all classifications, rules, regulations, prac¬ 
tices, and services in connection with such air transportation. Tariffs 
shall be filed, posted, and published in such form and manner, and shall 
contain such information, as the Authority [Board] shall by regulation 
prescribe; and the Authority [Board] is empowered to reject any tariff 
so filed which is not consistent with this section and such regulations. 
Any tariff so rejected shall be void. The rates, fares, and charges 
shown in any tariff shall be stated in terms of lawful money of the 
United States, but such tariffs may also state rates, fares, and charges 
in terms of currencies other than lawful money of the United States, and 
may, in the case of foreign air transportation, contain such information 
as may be required under the laws of any country in or to which an air 
carrier or foreign air carrier is authorized to operate. 

* * * * * 

RATES FOR CARRIAGE OF PERSONS AND PROPERTY 
Carrier’s Duty to Provide Service, Rates, and Divisions 

Sec. kOk. [Ii9 U.S.C. 1*81;] (a) It shall be the duty of every air 

carrier to provide and furnish interstate and overseas air transporta¬ 
tion, as authorized by its certificate, upon reasonable request therefor 
in connection with other air carriers; to provide safe and adequate 
service, equipment, and facilities in connection with such transporta¬ 
tion; to establish, observe, and enforce just and reasonable individual 
and joint rates, fares, and charges, and just and reasonable classifi¬ 
cations, rules, regulations, and practices relating to such air trans¬ 
portation; and, in cases of such joint rates, fares, and charges, to 
establish just, reasonable, and equitable divisions thereof as between 
air carriers participating therein which shall not unduly prefer or 
prejudice any of such participating air carriers. 

* * * * * 

COMPLAINTS TO AND INVESTIGATIONS BY THE AUTHORITY 
Power to Prescribe Rates and Practices of Air Carriers 

Sec. 1002. [1;9 U.S.C* 6U2] (d) Whenever, after notice and hear¬ 

ing, upon complaint, or upon its own initiative, the Authority [Board] 
shall be of the opinion that any individual or joint rate, fare, or 
charge demanded, charged, collected or received by any air carrier for 
interstate or overseas air transportation, or any classification, rule, 
regulation, or practice affecting such rate, fare, or charge, or the 
value of the service thereunder, is or will be unjust or unreasonable, 
or unjustly discriminatory, or unduly preferential, or unduly, prejudi¬ 
cial, the Authority [Board] shall determine and prescribe the lawful 
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! 

i 

i 

rate, fare, or charge (or the maximum or minimum, o|r the maximum and 
minimum thereof) thereafter to be demanded, charged), collected, or 
received, or the lawful classification, rule, regulation, or practice 
thereafter to be made effective: Provided , That as |to rates, fares, 
and charges for overseas air transportation, the Authority [Board] 
shall determine and prescribe only a just and reasonable maximum or 
minimum or maximum and minimum rate, fate, or charge* 

i 

I 

Rule of Rate Making 

(e) In exercising and performing its powers And duties with 
respect to the determination of rates for the carriage of persons 
or property, the Authority [Board] shall take into consideration, 
among other factors— 

(1) The effect of such rates upon the movement of traffic; 

(2) The need in the public interest of adequate and 
efficient transportation of persons and property by air car¬ 
riers at the lowest cost consistent with the furnishing of 
such service; 

(3) Such standards respecting the character and quality 
of service to be rendered by air carriers as pay be prescribed 
by or pursuant to law; 

(U) The inherent advantages of 
craft; and 

(5) The need of each air carrier for revenue sufficient 
to enable such air carrier, under honest, economical, and 
efficient management, to provide adequate anci efficient air 
carrier service. 

i 

i 

* * * * * i 

i 

JUDICIAL REVIEW OF AUTHORITY'S [BOARD'S] ORDERS 

Findings of Fact by Authority [Beard] Conclusive 

Sec. 1006. [U9 U.S.C. 61*6] (e) The finding^ of facts by the 

Authority [Board], if supported by substantial evidence, shall be 
conclusive. No objection to an order of the Authority [Board] shall 
be considered by the court unless such objection Shall have been urged 
before the Authority [Board], or, if it was not so urged, unless there 
were reasonable grounds for failure to do so. 

i 

I 

***** 


i 

transportation by air- 
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APPENDIX B 


Excerpt from Brief for Respondent in 
American Airlines, Inc,, et al,, v^ Civil 
Aeronautics Board, et al,, C.AJD.C*, No, 
130l*l* et al,, pp. 1*7-55 


* * * ire think the Board is not required to canfsider competitive 

impact upon the railroads as a public interest facltor, and certainly 

! 

not to the extent for which the railroads claim, that of identifying 

i 

and treating ordinary diversion upon railroads as a separate public 


interest factor and of retarding air transportation for their benefit. 
True, the Interstate Commerce Commission considers! to a degree as a 

j 

public interest factor competitive impact by one form of transportation 

! 

I 

subject to its jurisdiction upon another such foraju But that is 
because the National Transportation Policy (a pari of the Interstate 

Commerce Act) requires such consideration, a factjdemonstrated both 

I 

by the terns of the Policy and by the cases relief upon here by the 
railroads. See Eastern Central Ass'n. v, U, S,, jS21 U,S. 19l*, 206 

■ ■ ■ ■ ■ ■ - ■ ■ 1 — - I 

(19UU)^ H, S , v. Pennsylvania R.R ., 323 U.S. 6l2,|6l6, 619 (19l*5); 

I, C, C , v, Parker ,, 326 U*S. 60, 66 (19149); American Trucking Ass'n 
v. U, S, 3 326 U,S, 77 (19U5), which followed the Parker case; 


W 


l*d/ fee Board heretofore appears to have considered in its 
proceedings the existence and activities of other) forms of trans¬ 
port merely as a basis for determining traffic potential, com¬ 
munity of interest, and the likelihood of success; of an air 
transportation operation. 
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. ,, w 

of . KcLean Tracking Co . v. United States , 321 U.S. 67, 80-82 (19U)• 

The Civil Aeronautics Act contains its own "Declaration of Policy* 

(Section 2, infra, p.[3l]), which sets forth the standards of "public 

interest* to be applied by the Board* Those standards are all directed 

to the development and promotion of air transportation. The Board*s 

duty in relation to the national defense is the development of an 

n air transportation system properly adapted to * . . the national 

defense," and to "coordinate transportation* only between air carriers* 

13ie Act explicitly commands the Board to "preserve the inherent 

advantages" of air transportation and to encourage and develop air 

transportation, rather than to surrender those advantages to other 

forms of transport. True, the statute says that these standards shall 

1;9/ The National Transportation Policy (5U Stat. 899* preceding 
li9 TTTs*C* 1) provides: 

"It is hereby declared to be the national transportation 
policy of the Congress to provide for fair and impartial 
regulation of all modes of transportation subject to the 
provisions of this Act, so administered as to recognize 
and preserve the inherent advantages of each; to promote 
safe, adequate, economical, and efficient service and 
foster sound economic conditions in transportation and 
among the several carriers; to encourage the establishment 
and maintenance of reasonable charges for transportation 
services, without unjust discriminations, undue preference 
or advantages, or unfair or destructive competitive prac¬ 
tices; to cooperate with the several States and the duly 
authorized officials thereof; and to encourage fair wages 
and equitable working conditions;—all to the end of de¬ 
veloping, coordinating, and preserving a national transpor¬ 
tation system by water, highway, and rail, as well as other 
means, adequate to meet the needs of the commerce of the 
United States, of the Postal Service, and of the national 
defense. All of the provisions of this Act shall be ad¬ 
ministered and enforced with a view to carrying out the 
above declaration of policy." 
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I 

I 

I 

I 

be considered "among other things," and the railroads rely upon this 

provision as grounds for asserting that the National Transportation 

j 

Policy and the over-all public interest in rail majtters must be 

i 

considered. Apart from the fact that the National Transportation 

I 

Policy does not encompass air transportation, the principle that 
the policy of other laws should be applied in the administration of 

I 

a particular statute is not absolute. Rather, as pointed out in 
McLean Trucking Co . v. U. S. , 321 U.S. 67 , 80, the application of 
this principle 

"will vary from instance to instance depending 
on the extent to which Congress indicates a desire 
to have those policies leavened or implemented in 
the enforcement of the various specific provisions 
of the legislation with which the Commission is 
primarily and directly concerned." 

See, also. Republic Steel Corp . v. National Labor I Relations Board, 

311 U.S. 7, 12, 13 (19U0). 

j 

We turn to the question of the intent of the Congress in this 
field. So far as we are aware, the National Transportation Policy 

has never been considered applicable to air transportation, nor the 

1 

i 

Declaration of Policy in the Civil Aeronautics Apt applicable to 

I 

rail or any form of transportation except air transportation. Neither 

I 

the Interstate Commerce Commission nor the Board to our knowledge 

1 

consider themselves to be under any duty to weiglj the effect of their 

j 

action upon the form of transportation administered by the other, 

i 

and doubtless if there had been any such duty it would have been 

1 

i 

1 

i 

i 
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50 / 

discovered long ago. Further, had Congress intended such con¬ 
sideration, it no doubt would have said so. It did not, and the 
statutory indicia and the legislative history of both Acts point 
the other way. 

In terms, the National Transportation Policy applies only to 
"all modes of transportation subject to this (Interstate Commerce) 
Act." While it speaks of a "national transportation system by v/ater, 
highway, and rail, as well as other means," those other means, we 
believe, are the other transportation media regulated by the Com- 

51/ 

mission such as the pipe lines and the freight forwarders. In 

$6/ The 3oard has permitted the railroads to intervene in 
various proceedings, including the one here, but without conceding 
any right to intervention or duty to consider competitive impact 
on the railroads. E.g., Commercial Charter Resolution Case, 

E-87l;5, Nov. 2, 195U; and various proceedings for the fixing of 
rates for the transnortation of surface mail. Orders E-861;6, 

Sept. 22, 195U; E-8755, Nov. 9, 195k; Nov. 8, 1955. The fact 
that administrative intervention was permitted here establishes 
neither a right to intervention nor a right to appeal. Cf. 

Western Air Lines v. Civil Aeronautics Board, 190 F. 2d 3Eo (C. 

A. 9, 19&U 

51/ The House Committee Report on the 19l;0 revision of the 
Interstate Commerce Act (p. 10, Report No. 1217, 76th Cong., 1st 
Sess.), states that the policy (adopted by the 19k0 revision) 

"contains a declaration of national policy with respect 
to all modes of transportation subject to the provisions 
of the Interstate Commerce Act. In this declaration, for 
the first time, there is a statement of a policy which 
includes all forms of transnortation made subject to that 
Act." 

Congressman Bullwinkle informed the Congress to much the same effect 
(81; Cong. Record 9762). Further, the Congress appears to have under¬ 
stood that air "transportation would be included only if regulated by 
the Interstate Commerce Commission. Thus, Congressman Whittington 
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short, the National Transportation Policy does notj require or envision 


a consideration of air transportation. 


The intent of the Civil Aeronautics Act to encompass only air 

transportation is even clearer. In the first plac ! e, the specific 

j 

i 

duties imposed upon the Board in relation to developing and pre¬ 


serving the advantages of air transportation both 


in relation to 


defense considerations and otherwise, and the duty to coordinate 

I 

l 

transportation only as between air carriers, denot|es under ordinary 
rules of statutory construction a Congressional intent that other 

52 / 

transportation media not be considered. Secondly, the legis- 

I 

lative history removes any doubts on the point, ijn 1935, the 

j 

(Footnote continued) 
stated (81* Cong. Record 9862) 

"That 1 other means’ may mean air transpdrt. There -were 
those who advocated the inclusion in this bill the regulation 
of air commerce, but the bill does not provide for that." 

i 

Moreover, the judicial decisions applying the National Transportation 
Policy uniformly appear to proceed upon the assumption that it is 
restricted, in accordance with its terms, to the carriers falling 
within Interstate Commerce Commission jurisdiction. See e^g., 

McLean Trucking Co . v. U. S. , 321 U.S. 67, 82-3 (191U0; Eastern 
Central Ass’n v. U. S., 32l U.S. 19U, 206 (19Uii); U. S. v. Pennsyl¬ 
vania R. Co., 323"“0. 612, 616 (191*5). 

I 

52/ It may also be observed that the Act provides for coopera¬ 
tion between the Interstate Commerce Commission arid the Board only 
in the narrow field of joint rates and services between air carriers 
and surface carriers (Section 1003 (52 Stat. 1020^ U9 U*S.C. 61*3)), 
in marked contrast to the Board’s duty to cooperate with State aero¬ 
nautical agencies (Section 205(b), 52 Stat. 98 U, 1{9 U.S.C. l*25(b)). 

See, also. Section U 08 (52 Stat. 1001, 1*9 U.S.C* 1|88), the "control 
provision” which demonstrates a Congressional concern that air transpor 
tation not be impeded by entanglement with surface transportation inter 
ests. 
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Federal Aviation Commission, established to study and report recom¬ 
mendations for aviation legislation, recommended a separate aviation 
commission rather than placing regulation in the Interstate Commerce 
Commission, The nuroose was to avoid entanglement with other forms 

* 53/ 


I 


of transportation. The President did not agree, and several of 
the early bills provided for Interstate Commerce Commission regu¬ 
lation. Such bills included, inter alia , declarations that the 
policy of the Congress was to "coordinate transportation by and 
regulation of, air carriers and other carriers." H. R. 523U, H. R. 

IV 

7273, S. 2, 75th Cong., 1st Sess. H. R. 7273 "was reported to the 
House, and the Committee Report stated that the bill "would continue 


the established policy of the Congress in coordinating under the 
jurisdiction of the Interstate Commerce Commission, all interstate 

55/ (£ee Senate Document No. 15, 7Uth Cong., 1st Sess., pc. 2l*l*, 

21*3 T 

"YTe think of the utmost importance that the fundamental 
doctrine relative to commission control of civil aviation 
and to the allocation of direct aids by commission decision 
should be developed without becoming involved with the 
troubles of other forms of transport ... Once the com¬ 
mission regulation of aviation is well established upon a 
secure footing; once the general type of problem that arises 
has been discovered and means for its solution in particular 
cases devised; then coordination with other instrumental¬ 
ities of transport may indeed appear as the paramount need." 

5U/ These provisions 7/ere modeled after the similar provision 
of tEe Motor Carrier Act, heretofore judicially recognized as being 
the forerunner of the National Transportation Policy and requiring 
comparative consideration by the Interstate Commerce Commission be¬ 
tween rival forms of transportation under its jurisdiction. See 
McLean Trucking Co. v. U.S*., 321 U.S.67, 83, 81*. 
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I 

transportation" (House Report No. 9H, 75th Cong., 1st Sess.). In 

j 

the summer of 1937, however, an "Interdepartmental Committee" com- 

i 

I 

posed of various interested departments of government was established 

! 

to study the problem. See Hearings before the Connnjittee on Inter¬ 
state and Foreign Commerce, H. of Rep., 75th Cong., 3rd Sess., on 

H. R. 97385 pp. 36, 38. The interdepartmental committee recommended 

| 

a separate commission, and subsequent bills were introduced con- 

i 

. . 1 

taining a declaration of policy in much the present form of Section 2. 

1 

1 

The purpose was to establish an agency which would foster the develop- 

I 

i 

ment of air transportation and which would "not be worried with rail- 

! 

roads and motor buses, trucks, and so forth." (Hearings on H. R. 

9738, pp. 77). H. R. 9738 was reported favorably (House Report 

I 

2251*, 75th Cong., 3rd Sess.) and the minority report continued to 

j 

urge jurisdiction in the Interstate Commerce Commission to provide 

55/ See, also. Hearings on H*R„ 9738 at pp. 151, 196, 312, 311*5 
3l*3, 361*, 1*19. A colloquy between Congressman Mapps and an air 
carrier representative is particularly interesting (p. 196) 

i 

"Mr. Wynne. Well, there are some in thd industry that 
are fearful that I.C.C. might be railroad rc|inded, while a 
separate commission— 

Mr. Mapes. And the air industry wants an agency that 
is airminded? 

Mr. Wynne. If possible; yes, sir. 

Mr. Mapes. As against the interests o^ other transporta¬ 
tion? 

Mr. Wynne. If possible; yes, sir." 

j 

The general view was that the aviation industry wAs in its infancy 
and that coordination with other forms of transportation should come 
at a later period in its development. See Hearings on H.R. 9738, 
p. 361*; Hearings before a Subcommittee of the Committee on Inter¬ 
state Commerce, U.S. Senate, 75th Cong., 3rd Sessi., on S. 3659, 
pp. 2, 7, 13, 21*, 33, 37. ! 
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unified control and coordination of all phases of transportation. 

The debates also disclose the view that a separate agency was 
preferable, and Congressman Lea stated •fWe have time to wait to 
place aviation in a coordinated agency with land transportation. w 
83 Cong. Rec. 6508; see, also, 83 Cong. Rec. 6ii06, 65li;-5. The 
tenor of all these matters was that aviation was young, posed no 
present competitive threat to any other segment of transportation, 
and that when it did there would be time enough to provide for co¬ 
ordination. Congress has not yet seen fit to change the law. The 
Act is one for the development of aviation, and both its terms and 
legislative history show no intent that air transportation be retarded 
for the benefit of any other form of transportation or that competi¬ 
tive impact on other transportation media is to be considered as a 
public interest factor. 

Further, the railroads in our view are not aided by the judicial 
decisions upon which they rely. As previously noted ( supra , p. L383 j 
note 51) the cases dealing with the National Transportation Policy 
appear to recognize its applicability only to Interstate Commerce 
Commission matters. McLean Trucking Co . v. U. S. , 321 U..S. 67 (19UU), 
dealt with the application of the antitrust laws in the very field 
in which the Interstate Commerce Commission has specific duties and 
responsibilities. Federal Communications Commission v. Sanders Bros . 
Radio Station , 309 U.S. 1*70, ii73 (19k0), demonstrates that findings 
concerning competitive impact are not required as a basis for decision 
where the particular statute is not concerned with competitive impact. 
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To much the same effect is National Coal Ass f n v. Federal Power 

i 

Commission, 89 U.S. App. D.C. 135, 191 F. 2d U62 (2-950). The Court 

" i 

i 

there noted a Congressional concern under the Natural Gas Act with 
the interests of competing transportation media (1^1 F. 2d at p. U65), 
but held that the Power Commission was not required to consider com¬ 
petitive impact upon other forms of transportation as a separate and 

independent element of decision since the statute nowhere required 

56/ 

such consideration* See, also, Alston Coal 
Power Commission , 137 F. 2d 7h0 (C.A. 10, 19li3), wjhere the Court under 

i 

the same statute held that the Power Commission isi not required to 

| 

take into account as a rate-making factor effects iupon competing fuels* 

I 

The case is much stronger here than in those cases in view of the 

I 

In City of fettsBurgh v. Federal Power Conlnission , C.A.D.C., 

No."l2895) decided March 0, ±956, the CJourt said with reference to 
the National Coal case (p* 3 of slip opinion) 

"We did not imply that the Federal Power Commission was 
authorized to deny a certificate of public ]convenience and 
necessity for a natural gas pipeline merely because of the 
adverse effect upon producers and carriers nf a competing 
fuel and their employees.” 

j 

United States v. Lowden , 308 U.S. 225 (1939), affords the rail- 
roads no comfort. The opinion specifically points out that the 
Interstate Commerce Commission has no roving authority to vindicate 
the public interest in general (308 U.S. at p. 23Cj)), and the labor 
protective provisions there upheld were bottomed squarely on the 
effect which the absence of such provisions would have upon the 
railroad system. The Board’s power to impose labbr protective con¬ 
ditions rests on similar considerations as applied to air trans¬ 
portation. See Western Air Lines v. Civil Aeronautics Board , 19U 
F. 2d 211 (C.A. 9) 1952); Kent.v. Civil Aeronautips Board, 20U F* 

2d 263 (C.A. 2, 1953), certTTTen. 3U6 U.S. 826 (1953), 


Company v. Federal 
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specificity of the factors which the Board is required to consider 


in the public interest (Section 2, infra,p.[3l])> ana the legislative 
history which demonstrates no concern with other transportation media. 
And while the recent Pittsburgh decision (C.A.D.C., No. 12895) indi¬ 
cates that the Commission must consider its action in relation to over¬ 
all antitrust ana defense policy, and particularly in the light of 
representations made by the agencies charged with responsibility for 
such matters (pp. 19 and 20 of slip opinion), we again note the dis¬ 
tinction between the statutes and the legislative history. Further, 
there were no representations by the Antitrust Division or Defense 
Establishment for action contrary to that taken by the Board. Indeed, 
there is no monopoly problem here -involved at all, and the Board acted 

largely In the light of defense considerations and uoon findings of 

57/ 

inconsequential impact upon the railroads. In sum, the Board's 

57 / The Boarc of 1 course considers the effect of its action in 
theTight of antitrust considerations in the field of air transporta¬ 
tion, and, like the Interstate Commerce Commission, it has specific 
duties in its field under the Antitrust laws. See Sections 7 and 11 
of the Clayton Act, 15 U.S.C. 18, 21; Section hill of the Civil Aero¬ 
nautics Act, h9 U.S.C. h9h. Apart from the question of any duty to 
go further, we have the utmost difficulty in conceiving of a situation 
under present conditions in which the grant of authority to air carrier 
could result in any form of transportation monopoly, and particularly 
vis-a-vis the railroads. Indeed, the railroads appear to be seeking tc 
maintain their former monopoly in the passenger transportation field, 
an impossibility in the light of the passenger car, and the development 
of other forms of common carrier transportation. The railroads 1 former 
position was attained at the expense of the stage coach and inland 
water transportation, and they can no more impede the development of 
air transportation than could the earlier forms of transportation im¬ 
pede the development of the railroads. The Interstate Commission 
itself states that, under the "National Transportation Policy" ( Mis ¬ 
souri Pac. R. Co. Sxtension-I3-linois and Missouri, IfL H.C.C. 2^1, £Ii3, 
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findings here are adequate as to the railroads undfer any view of 

i 

this case. 
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(Footnote continued) 

2hh (19li2)? n ... we believe it to be neither the policy of 


Congress nor the proper function of the Commission to 
retard any form of progress in transportation which will 
serve the public interest.” 

i 

With respect to defense considerations, the Board, as previously 
noted, is charged with responsibility for developing an adequate air 
transportation system in the interests of defensej. An examination 
of the official position in the Board’s proceeding of the Departments 
of the Air Force, Army and Navy (BAO Exhibit ll;, pp. 35, 36, Tr. 30811, 
30812) will disclose that the Board’s action is entirely consistent 
with the views of the Defense Department. See, ajlso, Tr. U8597-98. 
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STATEMENT OF QUESTIONS PRESENTED 

By order dated February 20, 1956, as modified by order 
dated April 13, 1956, in a proceeding originally initiated 
in 194S, Respondent authorized a deferred air freight 
service at reasonable rates designed to fill-up the vast 
unused cargo capacity flown daily by the nation’s air 
carriers. 

In the opinion of this Intervenor-Respondent the ques¬ 
tions are: 

1. Do the orders violate the Civil Aeronautics Act of 
193S, as amended, or the Transportation Act of 1940? 

2. Are the orders supported by evidence of record? 

3. Did petitioner object to the orders in a timely fashion? 
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IN THE 


United States Court ol Appeals 

For the District of Columbia Circuit 


No. 13,375 


Railway Express Agency, Inc., Petitioner, 

v. 

Civil Aeronautics Board, Respondent. 

The Flying Tiger Line Inc., United Parcel Service-Air, 
Inc., American Airlines, Inc., Siiulman, Inc., 

Intervenors. 


On Petition for Judicial Review of Order of 
Civil Aeronautics Board 


BRIEF FOR THE FLYING TIGER LINE INC.. INTERVENOR 


COUNTER-STATEMENT OF THE CASE 

1. Following the close of World War II, Respondent 
herein, the Civil Aeronautics Board, instituted a large- 
scale investigation into the rates, charges and practices of 
the air carriers engaged in the transportation of property 
by air. After extensive hearings on the subject, Respond- 
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cut established a floor below which no rates for the trans¬ 
portation of property by air could be set without the 
express approval of respondent. Order Xo. E-1639, issued 
on June 2, 1948 in the Air Freight Rate Investigation, 
9 C.A.B. 340 (also known as the “Minimum Bate Order”). 
The minimum rates thus fixed were established by Bespond- 
ent at 16c per ton-mile for the first 1000 ton-miles generated 
by any one shipment, and 13c for all additional ton-miles 
generated by such shipment. In order to preserve the 
flexibility necessary in its administration of the Civil 
Aeronautics Act of It BIS, as amended, the Board specifically 
ordered that further proceedings in this matter could be 
had and that the Board ‘‘mav upon its own motion modify 
the lawful minimum rates established herein in any such 
manner as it may deem proper.” Id., at 337. 

2. Due to the fast-changing conditions in the air freight 
industry and on account of special problems inherent 
therein, the Board has modified its initial “Minimum Bate 
Order” on several occasions. Thus, due to the historical 
imbalance of freight movements in this country, the Board 
modified the Minimum Bate Order in 1930 so as to author¬ 
ize lower “directional" rates for shipments moving in 
an castbound and northbound direction at approximately 
60 9 ; of the rates established by the Minimum Bate Order, 
i.e. 60(J of the rates applicable to westbound shipments. 
Air Freight Rate Case—Directional Rates, 11 C.A.B. 22S 
(1950). Further, when it became apparent in the fall of 
1933 that the costs of transporting property by air had 
increased in such a manner as to seriously threaten the 
economic position of the nation’s air carriers the Board 
further amended the original Minimum Kate Order so as 
to increase the minimum rates to 20c per ton-mile for the 
first 1000 ton-miles generated by any one shipment and 
16Vt^ for each additional ton-mile generated by such ship¬ 
ment. Proportional increases were also made in the 
“directional” or castbound rates. Order Xo. E-7735, 
September 21, 1953. 


\) 

o 


.‘5. On September 12, 10.")."), American Airlines, Inc. 
(“American”) issued its Airfreight Tariff Xo. 05, C’.A.B. 
Xo. 87, which would have inaugurated a new category of 
service in the transj'ortation of property hv air, called 
“deferred air freight” at rates helow those authorized by 
the Board i:i tlie Minimum Kate Order, as amended (Tr. 
15-10). Oj! September 15, 1055 Respondent rejected 
American’s tariff as being violative of Respondent's Mini¬ 
mum Kate Order, as amended (Tr. 1). 

4. On October (>, 1055, American filed with Respondent a 
petition to amend tin* Minimum Kate Order in order to 
exempt its proposed deferred air freight from the Minimum 
Rate Order (Tr. 2-14). (>n (tetober 7. 1055, this Tntervenor- 
Respondenl (’i'he Flying; Tiger Tara' Inc., herein known as 
“Flying Tigers”) filed with Respondent a petition for 
modilication of the rate formula adopted in the Minimum 
Rate Order (Tr. 22-28). 

5. Answers to the petition of American were filed by 
Trans World Airlines Inc. (“TWA”), Slick Airways, 
Inc. (“Slick”), United Airlines, Inc. (“United”), this 
Intervener-Rc-pondent, as well as by Petitioner (Tr. 20-50). 
Answers to the petition of this Intorvenor-Respondent were 
file* 1 by American. Slick and Petitioner (Tr. 51-fiM). 
American filed a reply to the various answers to its petition 
(Tr. 04-75) and Petitioner filed a reply to American's reply 
(Tr. 74-81). Petitions for leave to intervene filed by 
United, Riddle Airlines, Inc. (“Riddle”) and American 
Shippers, Inc. (Tr. 100-120) were granted by Respondent 
(Tr. 121-127). 


0. On Xovember 10, 1055, Respondent issued Order Xo. 
E-0735 setting down both. American's and this Intorvenor- 
Respondent’s petitions, and the various answers filed 
thereto, for separate hearings and ordered that the Hearing 
Examiner “shall immediately certify the records to the 
Board for decision” (Tr. 82-84). A prehearing conference 
was held on Xovember 22, 1055 before an Examiner of 
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the Board at which Petitioner, American, this Intervenor- 
Eespondent and other interested airlines and parties were 
represented. On November 30, 1955 the Prehearing Con¬ 
ference Examiner issued his report which included a state¬ 
ment of issues raised by both American’s and this 
Intervenor-Respondent’s petitions and a decision to refer 
to the Board the proposal of this Intervenor-Respondent 
to consolidate its petition and that of American for hearing. 
On December 1, 1955, the Board issued Order No. E-9799 
ordering separate but immediately consecutive hearings 
on the two petitions. 

7. Pursuant to the last mentioned Order, a hearing was 
held before Examiner Merrit Rulilen on December 13, 
14 and 15, 1955 on American’s petition (Tr. 136-590) and 
immediately following the completion of this hearing on 
December 15, 1955 another hearing was held before the 
same Examiner on this Intervenor-Respondent’s petition 
(Tr. 595-654). 

8 . The prayer for relief contained in American’s peti¬ 
tion (Tr. 2-14) requested the Board to: 

(1) amend Order No. E-1639, dated June 2, 1948, the 
original Minimum Rate Order, so as to change the first 
sentence of the fourth ordering paragraph to read as 
follows: 

“The lawful minimum rates and charges to be de¬ 
manded, charged, collected or received for the inter¬ 
state transportation of property by air from airport 
to airport by the respondent carriers (except for 
property carried in the air express service and prop¬ 
erty carried in the deferred airfreight service) are 
hereby determined and prescribed to be the rates 
computed as follows: 

(2) further amend that order to include the following: 

“Deferred airfreight service, as used herein, shall mean 
property transported by air subject to the conditions 
that the shipper shall clearly designate upon the air 


way bill his selection of such service and that the 
property so transported shall not be released by the 
air carrier at the airport of the destination city 
sooner than 5:00 P. M. of the third day after the date 
the property was tendered to the air carrier on any 
shipment transported from airport to airport, in an 
easterly direction in excess of 2,100 miles, as computed 
by using the mileage determined in accordance with the 
provisions of Order No. 1039, or sooner than 5:00 P.M. 
of the second day after the date the property was 
tendered to the air carrier on any other shipment.” 

9. During the hearing American modified its prayer for 
relief (2) in order to conform its pleadings to its evidence. 
As pointed out by this Intervenor-TJespondent’s brief to 
the Board (Tr. 821), American’s prayer thereafter read 
as follows: 

“Deferred airfreight service, as used herein, shall mean 
property transported by air on a spare available basis 
after accommodation of all other revenue f rafjie, subject 
to the conditions that the shipper shall clearly desig¬ 
nate upon the air way bill bis selection of such service, 
that the rates for such service shall be conditioned upon 
the dailp tender of propertp for periods of not less than 
five (5) daps and not more than seven (7) daps in a 
pattern of dap-to-dap repularitp in iccipht , and that the 
property so transported shall not be released by the air 
carrier at the airport of the destination city sooner 
than 5:00 P. M. of the third day after the date the 
property was tendered to the air carrier on any shijv- 
ment transported from airport to airport, in an east¬ 
erly direction in excess of 2,100 miles, as computed 
by using the mileage determined in accordance with the 
provisions of Order No. E-1639, or sooner than 5:00 
P. M. of the second day after the date the property 
was tendered to the air carrier on any other shipment.” 

10. Generally speaking American’s proposal was de¬ 
scribed by the Board in its Tentative Decision of February 
20, 1956, Order No. E-10020 (Tr. 1235-1260), in the follow¬ 
ing words: 
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imerican V service would be inaugurated on an exper- 
imental basis between New York and Los Angeles, Xew 
York and San Francisco, Washington and San Fran¬ 
cisco, and Chicago and Los Angeles in both directions. 
One rate would be established on each segment, ran^iiiij; 
between .0 and 15 cents per ton-mile depending upon the 
distance and direction. All property carried in this 
service would be handled on a space available basis, 
with a mandatory delay in delivery at destination. To 
qualify for this service shippers would be required to 
tender relatively even daily amounts of property over 
five successive davs, normallv Monday through Friday. 
The rate is to be based upon the total weight of the five 
day shipment. The proposed tariff prescribes a mini- 
mu n't and maximum weight per day (500 and 750 pounds 
for shipments woiirhinir between 2500 and 3000 pounds, 
and sliding upward as the total weight of the shipment 
increases). To the extent that any daily part of the 
deferred shipment fails to meet the minimum, the 
shipper pays the applicable minimum weight. To the 
extent that any daily part of the shipment exceeds the 
daily maximum the shipper pays the regular (Group 
100 ) air freight rate on the excess weight. Any 
property is acceptable as deferred air freight, except 
valuables, perishables, human remains, live animals, 
and wearing apparel on racks or hanirers. Each piece 
of a shipment must weiuh 100 pounds or less and have 
dimensions not exceeding 24- x 3(5 x 45 inches. Rules 
relating to storage and carrier liability are also con¬ 
tained in the proposed tariff. 


“The proposed deferred rates are approximately 40 
percent less than westbound (Group 100) rates and 
slightly lower than eastbound (Group 37) directional 
rates. The ton-mile rate on westbound shipments 
r a hires between 12.0G cents for Xew York-Sau Fran¬ 
cisco and 14.00 cents for Chieairo-Los Angeles. East- 
bound rates ran ire from 0.72 cents per ton-mile from 
Xew York-San Francisco to 11.5 cents for Washington- 
San Francisco. Compared to surface transportation, 
the proposed deferred rates are lower than rail express 
and parcel post and higher than LCL and LTL. 


“In support of its lower deferred rates, American 
states that space for top-off traffic already exists on 
the daytime flights of its combination aircraft. Con- 


sequently, there will ho no direct aircraft costs and 
only a minimum of additional indirect costs incurred 
to move such freight. For example, hilling and rating 
procedures will he handled hy existing personnel, 
loading and unloading are expected to he handled 
without additional equipment due to weight and size 
restrictions, and present warehouse facilities at all 
cities to which deferred service is proposed at the 
outset are considered adequate to meet anticipated 
needs. 

“Since space for this traffic is already available, and 
expected revenues will more than compensate for the 
addition! expense incurred. American contends that 
deferred freight should not he rated on a fully allo¬ 
cated cost basis. Allowing for unforeseen contingen¬ 
cies, American estimates the total additional expenses 
for deferred service in the first year of operation will 
he approximately $52,8bO. From this service it expects 
to obtain an average yield of about 10 cents per ton- 
mile. Based upon the use of about one-fourth of its 
available unused bin capacity, this would produce 
revenue of between $700,000 and $1,000,000. If eventu¬ 
ally the service should produce enough traffic to till 
50 percent of American’s unused capacity over the 
segment involved, a revenue of $2,400,000 is esti¬ 
mated.” (Footnotes omitted) 

11. During the hearing held on the petition of American 
the various parties including this Tntervenor-Respondent 
introduced written evidence and oral testimony. While 
all of the air carriers strongly disagreed with certain 
features contained in the deferred air freight proposal of 
American, the basic idea of instituting a new category of 
air freight to tap new markets for the air freight industry 
had the support of several of the participating air carriers. 
This fact was recognized by the Board in its Initial Deci¬ 
sion, supra, as follows: 

“All of the parties herein presumably would agree that 
experimentation by which air carriers may obtain reve¬ 
nues from presently unused cargo space is highly 
desirable, provided the experiment is based upon a 
sound rate structure and contains workable and lawful 
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safeguards against unjust discrimination and against 
diversion of traffic already moving by air. The parties 
differ with American, however, as to whether the in¬ 
stant proposal contains these essentials and as to how 
such a service should be implemented. 

“Their principal criticism is directed at the legality 
of American’s proposed continuity rule. Under this 
tariff provision, only shippers who could tender at 
least 500 pounds per day for the required number of 
consecutive days may obtain the rate advantage of the 
proposed service. It is contended that such tariff 
requirement would be unjustly discriminatory and 
would render the rates charged too uncertain, within 
the meaning and purposes of Sections 404(b), 1002(d) 
and 403 of the Act.” 

12. In its Initial Decision, supra, the Board tentatively 
authorized a deferred air freight service, supported by 
various air carriers including this Tntervenor-Rcspondent, 
without adopting, however, certain features originally pro¬ 
posed by American such as the “continuity rule” and the 
“minimum weight” rules which the Board found discrimi¬ 
natory and questionable under the air transportation policy 
principles which it had established pursuant to the require¬ 
ments of the Civil Aeronautics Act. 

13. On January 4, 1956, briefs were filed by the various 
parties with the Board. Tins Intervenor-Respondent’s 
brief filed on that date (Tr. 815-S29) clearly indicated that 
while Flying Tigers opposed certain features of American’s 
deferred air freight proposal, it did nevertheless com¬ 
pletely agree with American 

“that there is a presently urgent need for a new 
category of freight, with rates lower than those here¬ 
tofore authorized by the Board. The evidence pre¬ 
sented both bv American and Flving Tigers readilv 
shows the large amount of unused cargo capacity flown 
daily by the nation's carriers in both combination and 
all cargo aircraft (Tr. 655-663; 666-727). The evi¬ 
dence presented by the same two parties also indicates 
that should the Board authorize lower rates, a vast new 
market would be open for the air freight industry. 








“The basic problem, however, is one of implementation. 
Inherent in both American’s and Flying Timers’ pro¬ 
posals is the preoccupation with possible diversion 
from regular airfreight to the proposed deferred air 
freight. Tlie problem is to prevent such a consequence. 
American's solution is to fly the proposed deferred 
airfreight (a) on a space available basis, and (b) 
with a delaved deliverv date. To both, Fiving Tigers 
heartily agrees, since last priority handlings and de¬ 
layed delivery will reduce the shipper’s temptation to 
divert his shipments to the new freight category.” 

14. As already indicated, Respondent issued its Tentative 
Opinion (Tr. 1235-1260) as well as a proposed Order (Tr. 
1261-1263) on February 20, 1056. In its Tentative Opinion 
the Board made the finding that there was sufficient justifi¬ 
cation on the present record “for allowing on an experi¬ 
mental basis, the inauguration of a deferred air freight 
service without any of its discriminatory features. The 
reduction of the vast amount of unused cargo capacity on 
present flights of aircraft is clearly in the public interest. 
If this can be accomplished at reasonable rates and without 
harmful diversion for regular air freight, we believe that 
such opportunity should be made available.” The Board 
therefore struck down certain features of American’s 
proposal which it had found objectionable or illegal as 
suggested by this Intcrvenor-Respondent and several other 
air carriers. The minimum rates adopted for deferred air 
freight were 55% of the minimum rates then prevailing 
under the Minimum Rate Order, as amended, for eastbound 
shipments and 65% thereof for westbound shipments. 

15. Following the issuance and pursuant to the terms of 
this Tentative Decision, various air carriers including this 
Intcrvenor-Respondent as well as the Petitioner, filed ex¬ 
ceptions to said proposed Order (Tr. 1300-1335) and briefs 
in support of their exceptions (Tr. 1327-1393). On April 
13, 1956 Respondent issued its Opinion and Definitive 
Order (E-10203) (Tr. 1394-1408). The said Definitive 
Order modified Respondent’s proposed Order of February 
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20, 195G pursuant to objections of various air carriers but 
refused to accede to the request of Petitioner that since 
the Board did not adopt American's proposal in into it 
could not authorize any type of deferred air freight serv¬ 
ice. In support of its rejection of Petitioner's allegations 
the Board stated as follows: 

“We turn now to KKA's assertion that the Board may 
not properly finalize a deferred air freight service in 
this case without the continuity rule which was part 
of American’s original proposal and which we found 
unlawful. BBA contends in effect that the parties were 
not on notice that a deferred air freight service with¬ 
out the continuity feature would be considered by 
the Board and consequently had no opportunity to 
inquire into the legality or feasibility of such a service. 
We find this argument without merit. In the first 
place, it is clear that the issues in the proceeding were 
so drawn as to include the possibility of a deferred 
air freight service without the continuity features. 
Thus, the Prebearing Conference Beport establishes 
the issues in pertinent part as follows: 

‘1. Can conditions and limitations be prescribed for 
deferred air freight service at rates substantially 
below the existing minimum rates which will result 
in rates which are not unjust, unreasonable, unjustly 
discriminatory or unduly preferential or prejudicial? 

2. If the answer to issue Xo. 1 is “yes”, what con¬ 
ditions and limitations upon a deferred air freight 
service must be proscribed in order to have lawful 
deferred air freight rates? . . . 

6. Is American's “five-day” rule or its 500 pound 
minimum rule unjustly discriminatory or unduly 
prejudicial against a shipper whose daily volume 
would not qualify under both of such rules, or unduly 
preferential in favor of a shipper whose daily volume 
would qualify under such rules?’ 

“The conclusion is inescapable that the issues were 
so drawn as to place the parties on notice that a 
deferred air freight service without the continuity 
feature might be approved by the Board. In fact, as 
American points out, it presented as an alternate 
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position that, if the I»o:ml should not want the* con¬ 
tinuity rule to lx* mandatory, it he at least permissive. 
Obviously, this position clearly contemplated the possi¬ 
bility of air carriers publishing deferred air freight 
tariffs without the continuity feature. 


‘‘However, even were the issues less clearly drawn and 
the record different, wo could not accede to KHA’s 
view as to our power to approve a proposal on different 
terms than surested by its proponents. Baldly stated, 
KKA’s position, if adopted by tin* Hoard, would limit 
us in any case to either accepting or rejecting the 
carrier's proposal. A Vo obviously would be reluctant 
to accept any such view, which would prevent our 
modifying* a worthwhile proposal so as to make it fully 
acceptable, in the absence of a persuasive showing 
that a party had in fact been deprived of the oppor¬ 
tunity to present facts or arguments relevant and ma¬ 
terial to the matter in issue. In this instance, KKA 
has made the bare claim of a deficiency in notice with¬ 
out pointing to a single issue which it would otherwise 
have presented to us had it been awake to tin* possi¬ 
bility that we would approve American's proposal 
without the continuity feature. Under the circum¬ 
stances, we find KEA's position without merit.” 


16. Pursuant to the last mentioned Order of the Hoard 
American, TWA. this Tntervenor-Kespondent and Slick, 
filed tariffs for deferred air freight. Said tariffs became 
effective on or about Mav 8, 1956. 


17. On May 2. 1956, Petitioner petitioned Respondent 
for reconsideration of Respondent's Order E-10203, of 
April 13, 1956 (Tr. 1428-1448) and petitioned the Board 
to stay the effective date of any and all tariffs filed with 
the Board by air carriers pending disposition of Petition¬ 
er's request for reconsideration. The request for interim 
relief was denied by the Board on May 4, 1956, Order 
E-10267 (Tr. 1450). Both American and this Tntervenor- 
Respondcnt filed answers to the Petitioner’s petition for 
reconsideration on the ground that Petitioner's allegations 
were unfounded on the basis of the record in this proceed- 
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ing and on the basis of the findings of the Board (Tr. 1455- 
1462). On June 14. 1956, the Board issued its Supple¬ 
mental Opinion and Order On Reconsideration, Order E- 
10373, (Tr. 1463-1467) denying Petitioner's petition for 
reconsideration on the ground that Petitioner’s contentions 
“are in substantial part merely variations on their earlier 
theme ...” In thus rejecting Petitioner’s contentions the 
Board reaffirmed its previous findings that “the record 
indicates that there is sufficient evidence to warrant the 
provision of an experimental deferred freight service on 
the terms we authorized” and reaffirmed the reasonableness 
of the rates adopted for the deferred air freight experiment 
in these words: “In rejecting REA’s argument in an 
earlier decision, we pointed out that the minimum rates 
which we established would meet the carrier’s out-of-pocket 
costs and contribute to indirect expenses, and noted that 
REA had not controverted that fact. REA now asserts 
for the first time that the rates established do not meet this 
test.” Finally in rejecting Petitioner’s complaint that the 
deferred air freight service authorized bv the Board is 
inconsistent with the policy of the Civil Aeronautics Act 
the Board found “an experimental air freight service 
warranted because it will afford an opportunity for the 
air carriers to utilize present unused bin capacity at rates 
which will fully compensate for out-of-pocket costs and 
contribute to indirect expenses. At the same time it will 
offer to shippers a new freight service at lower rates than 
are now afforded by competitive surface transportation. 
These advantages flowing from the deferred freight experi¬ 
ment. we have authorized are obviously in the public 
interest.” 

18. Petitioner filed its Petition for Review with this 
Court on May 2S, 1956, and on June 2, 1956, moved this 
Court for interlocutory relief in terms of a stay of the 
proceedings. This motion was denied by this Court on 
June 18, 1956. 



STATUTES INVOLVED 


The statutes involved are the Civil Aeronautics Act of 
1938, 52 Stat. 973 (1938), as amended, 49 U.S.C. § 401 
(1952) et seq., and the Interstate Commerce Act, 34 Stat. 
5S9 (1906), as amended, 49 U.S.C. § 15(1) (1952). Per¬ 
tinent provisions thereof are set forth in Petitioner’s 
brief and will not be repeated here. 

SUMMARY OF ARGUMENT 

Pursuant to the responsibilities vested in the Board 
by the provisions of Section 2, Civil Aeronautics Act of 
1938, as amended (52 Stat. 980, 49 U.S.C.A. 402), the Board 
instituted in 194S an extensive investigation into the trans¬ 
portation of property by air and as a result thereof, enacted 
minimum rates for the transportation of property, Air 
Freight Rate Investigation, 9 C.A.B. 340 (1938), as part 
of its overall administration of the Act. The Board subse¬ 
quently modified this Minimum Rate Order so as to author¬ 
ize lower rates for oastbound air freight movements due 
to the historical imbalance of freight movements in this 
country, Air Freight Rate Case—Directional Rates, 11 
C.A.B. 228, (1950), and further modified the Minimum Rate 
Order to raise the rate floor when the economic condition 
of the air carriers required it. Order Xo. E-7735, Sep¬ 
tember 21, 1953. 

These modifications of the Minimum Rate Order did not 
solve a basic problem of the air freight industry, namely, 
the problem of the huge unused air cargo capacity flown 
daily by the nation’s air carriers. This led American 
to propose a Deferred Air Freight Rate service (Tr. 22-28). 

While certain features of American’s proposal were 
opposed by the parties to the proceeding, the inauguration 
of a deferred air freight service, without such features, was 
vigorously supported by this Intervenor-Respondent and 
other parties. The purpose of the hearing was therefore 
to evaluate the proposal of American in terms of sug- 
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i;estions ami objections of the* oilier parties. On February 
20, 1056, the Board issued its Tentative Decision and Order 
Xo. H-10020 (Tr. 1255-1260) authorizing a deferred air 
freight service with rates lower than those prescribed 
by the Minimum Bate Order and without the undesirable 
features objected to by this Interveiior-Kespondent and 
other parties. 

The rates thus adopted by the Board for this deferred 
air freight are consonant not only with the Board's pre¬ 
vious decisions in various rate cases bearing upon the 
development of full economic airfreight carriage but also 
with evidence introduced in this particular proceeding. 
Both the Tentative Decision of February 20, 1056, Order 
Xo. E-10020 (Tr. 1255-12(50) and the subsequent decision 
of April 15, 1056, Order Xo. E-10205 (Tr. 1505-1408) 
make this crvstal clear. Unless administrative findings are 
based on a belief arbitrarily held, such findings, if sup- 
]iorted by evidence of record, as is the case herein, together 
with the interpretation of an Act by the agency charged 
with its administration, are entitled to persuasive weight. 

The orders instituting; deferred air freight are sup]iorted 
bv evidence of record submitted bv the parties bv wav 
of exhibits, testimony, and briefs and the Board has the 
power, in view of all the circumstances present in a efiven 
case, finally to adopt rules and regulations best suited 
to the industry as a whole. American's proposal was not 
adopted in toto since it contained features suited solely to 
the needs of American. 

Petitioner has been an active party from the very begin- 
nim; of this proceeding and has been familiar with and 
has had public notice of the totality of economic events 
which has «;ivon rise to the continuin'; series of efforts to 
solve portions of that a<ri;ro<;ate problem. Despite this, it 
failed to raise any of the issues it is now attempting to 
raise herein until after the Board had issued its said 
Initial Decision (Tr. 1235-1260). This untimely attempt 


in pleadings ami at Urn hearings where opportunity was 
provided for the expression of such views is sullicient cause 
for this Court to dismiss this petition on review. 


ARGUMENT 

I. THE ORDERS OF THE BOARD IMPLEMENT THE EOARD'S 
RESPONSIBILITY UNDER THE CIVIL AERONAUTICS ACT. 
ARE CONSONANT WITH THE PROVISIONS OF SAID ACT 
AND ARE SUPPORTED BY EVIDENCE OF RECORD. 

(a) By Authorizing the Inauguration of a New Service Neces¬ 
sitated by the Considerable Unused Cargo Capacity Flown 
Daily by the Nation's Carriers the Orders Are Consonant 
With the Provisions of Section 2 of the Civil Aeronautics 
Act. 

Respondent’s principal duty under the provisions of 
Section 2 of the Civil Aeronautics Act (52 Stat. 980, 4f) 
C.S.C.A. 402) is to encourage and develop an air trans¬ 
portation system consonant with the present and future 
needs of the foreign and domestic needs of the United 
States, of the Postal Service and of the national defense. 
Inherent in this duty is the fostering of “sound economic 
conditions’’ in air transportation and “the promotion of 
adequate, economic and efficient service” by the nation’s 
air carriers. 

Since the end of World War IT the economic development 
of this Nation as well as the national defense requirements 
have called for a great expansion of this country’s air 
transportation system. It is a matter of record that this 
growth could not and did not take place without the vigor¬ 
ous support of the government by way of mail subsidies 
and similar incentives. This governmental help, however, 
has not been made available to the Nation’s air freight 
carriers. 

In implementing its responsibilities under the Civil Aero¬ 
nautics Act. the Board has supervised the development of 
transportation of property by air ever since 1948 so as 
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to insure that this development would proceed in a proper 
manner, without resort to methods or practices contrary 
to the declared policy of the Congress. 

As a part of this supervision, in the Air Freight Bate 
Investigation, 9 C.A.B. 340 (1948), after extensively investi¬ 
gating the rates, charges and practices of the air carriers 
in the air freight field, Respondent ordered a minimum 
rate floor for air freight rates so as to insure the proper 
development of the air freight industry. In adopting this 
Minimum Rate Order the Board stated: 

“In exercising our rate-making powers and duties 
Section 1002 (e) directs the Board to consider, among 
other things, ‘the need of each air carrier for revenue 
sufficient to enable such air carrier under honest, 
economical, and efficient management to provide ade¬ 
quate and efficient air carrier service.’ 

“In section 2 we are directed to consider as in the 
public interest, the development of an air transporta¬ 
tion system, ‘properly adapted to the present and 
future needs of the . . . commerce of the United States, 
of the postal service, and of the national defense.’ 
We are also directed to foster ‘sound economic con¬ 
ditions’ in air transportation and to promote ‘adequate, 
economical, and efficient service by air carriers at 
reasonable charges without . . . unfair and destructive 
practices.’ In addition, Congress authorized us under 
section 205 (a) to make ‘such general or special rates’ 
as we may deem necessary to carry out the provisions 
of the Civil Aeronautics Act and to exercise and per¬ 
form our powers and duties.” 

The Board in its basic orders in this field has reserved 
the right to modify minimum rates thus established “in 
any such manner as it may deem proper” on the basis of 
peculiar circumstances inherent in air transportation or 
future developments therein. The Board in the Air Freight 
Rate Case—Directional Rates, 11 C.A.B. 22S (1950), found 
that the sound economic development of the air freight 
industry warranted the establishment of rates for east- 
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bound air freight movements lower than those applicable 
to westbound air freight movements under the initial Mini¬ 
mum Rate Order. Further, when it became clear in the 
fall of 19.73 that the costs to the air freight industry in 
rendering an air freight service had increased in such a 
manner as to seriously threaten the economic survival of 
the air freight carriers, Respondent modified the Minimum 
Rate Order adopted in 1948 so as to authorize an increase 
in the minimum rate floor Order No. E-7735, September 
21, 1953. 

These various modifications of the Minimum Rate Order 
did not, however, solve the basic problem of the consider¬ 
able unused cargo capacity flown daily by the Nation’s 
air carriers. The record in this proceeding thus discloses 
that the domestic trunk-line air carriers produce over 600 
million ton-miles of unsold cargo capacity annually. Tips 
figure represents between two and three times the amount 
of air freight actually carried by those air carriers every 
year (Tr. 655-663, 666-727). This basic fact led the 
original proponent of deferred air freight, American, as 
well as this Intervenor-Respondent and other air carriers, 
to believe that the inauguration of a new category of air 
freight service would be a major step in improving the 
economic condition of the air freight industry. As a result, 
a proposal for a deferred air freight service (Tr. 2-14) 
and a proposal for a modification of the rate formula con¬ 
tained in the Minimum Rate Order (Tr. 22-28) were filed 
with Respondent by American and this Intervenor- 
Respondent respectively. 

American’s proposal (Tr. 2-14), while sound in concep¬ 
tion, nevertheless contained several features peculiarly 
suited to that carrier’s operation. These features, such 
as the “continuity rule” and the “size and weight of ship¬ 
ment rule”, were unanimously opposed by the air carriers 
parties to this proceeding and by Petitioner. The institu¬ 
tion of a deferred air freight service, without such features, 
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however, was actively supported not only by this Inter- 
venor-Respondent but also by other air carriers. The 
testimony presented at the hearings (Tr. 136-590) as well 
as the air carriers' briefs filed with tin' Board on January 
4, 1936 have made this clear. For its part, this Intervenor- 
Respondent, while strenuously opposing certain features 
of American's proposal, did nevertheless completely ayrec 
that a deferred air freight service, properly divested of 
discriminatory features and containing adequate industry¬ 
wide safeguards against diversion from regular air freight, 
was indis])ensable to the solution of the air freiyht indus¬ 
try’s problem of unused caryo capacity (Tr. 813-829). 

On the basis of the record thus established, Respondent 
found that there was “sufficient justification for allowing, 
on an experimental basis, the inauguration of a deferred 
air freight service without any of its discriminatory fea¬ 
tures.’’ Respondent further found that the reduction of 
the “vast amount of unused caryo capacity on present 
fliyhts of aircraft is clearly in the public interest” and 
that opportunity to briny about such a reduction should 
bo made available on the basis of reasonable rates and 
with positive safeyuards to prevent diversion from reyular 
air freiyht. Tentative Decision, February 20, 193(5 (Tr. 
1233-1260). 


(b) The Orders Establish Reasonable Minimum Rates Which 
Will Produce Badly Needed Revenue to the Nation's Air 
Carriers and Thus Are in the Public Interest. 

The Board set the minimum rates for deferred air freiyht 
at 33 r /c of the minimum rates then prevailiny under the 
Minimum Rate Order, as amended, for eastbound ship¬ 
ments, and at (53/4 of that Minimum Rate Order rates, for 
westbound shipments. Those rates which are presently in 
effect by virtue of deferred air freiyht tariffs filed by 
various air carriers, are hiylier than those oriyinally 
requested by American but are rouyhlv comparable to 
the minimum rates adopted for eastbound shipments in 
an earlier phase of this total problem involviny a similar 
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type of unused eargo capacity. Air Freight Rate Case — 
Directional Dates, 11 C.A.B. 22S (1950). ' 


In its ]H*tition for review of tin* Board’s orders, Peti¬ 
tioner alleges that “in prescribing deferred air freight 
rates which will produce less gross revenue than the cost 
to the carriers of furnishing: the service it authorized 
unfair and destructive competitive practices’’ in violation 
of the transportation policy set forth in tin* Civil Aero¬ 
nautics Act and in the Preamble to the Interstate Com¬ 
merce Act of 1940. This allegation which Petitioner also 
covers in its brief to this Court (Brief of Petitioner, pp. 
22,-2.”)) is rebutted by the evidence of record and by the 
specific findings of the Board on this matter. 


In its petition of October (i, 19bo to the Board (Tr. 2-14) 
American proposed “rates for transcontinental deferred 
air freight ... in the range of lOV-j to 11 cents eastbound 
and about l.‘> cents westbound per ton-mile’’ (Tr. 7). In 
doing so, it acted on the principle that “basic deferred 
air freight rates should be no higher than the lowest 
rate level prevailing for ordinary air freight.” {Ibid.) 
On the basis of its own experience in connection with air 
freight costs, this Intervonor-Rospondent basically agreed 
with American on this point (Tr. 824). Respondent’s 
own Bureau Counsel, however, on the basis of his analysis 
of costs involved, disagreed with American and this 
Intervenor-Respondent and proposed somewhat higher 
rates (Tr. 1222). 

Before adopting the deferred air freight rates involved 
herein, the Board carefully reviewed the previous air 
freight rate proceedings in Docket Xo. 1705, ct at., of which 
this proceeding is only one aspect. The Board thus 
recalled that the original air freight rates adopted in 1948 
had been fixed by it “at a level . . . sufficiently low to 
permit, within a reasonable range, the use of experimental 
and promotional rates . . .’’ but that the proceeding had 
been kept open to permit exemptions from, or future 
modifications of, the Minimum Rate Order. It further 
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recalled that it subsequently had occasion to rule upon 
the reasonableness of rates for fill-up traffic in the Air 
Freight Rate Case-—Directional Rates, 11 C.A.B. 228 
(1950) and that it held in that proceeding- “that such un¬ 
used space appropriately could he sold at reduced rates, 
in a true hack haul situation, but should not go below 
inininiums based upon out-of-pocket costs, plus some contri¬ 
bution to other operating expenses, without necessarily 
assuming the fully allocated costs of handling the traffic.” 
Tentative Decision, February 20, 1956 (Tr. 1235-1260, at 
1255-1256). 

On the basis of these rate precedents and the evidence 
presented by the various air carrier parties to this pro¬ 
ceeding or otherwise available to the Board through data 
regularly filed with it by carriers subject to its jurisdiction, 
the Board found American’s proposed rates to be . . 
unreasonably low. That carrier’s proposed rate level rests 
essentially upon a purely added cost theory and would not 
in our judgment adequately cover the additional costs that 
would be incurred in handling anv substantial volume of 
deferred freight.” Tentative Decision, February 20, 1956 
(Tr. 1235-1260, at 1256-1257). It therefore adopted the 
rates proposed by its own Bureau Counsel during the 
proceeding (Tr. 1222). The Board further specifically 
found that there were no justifications for exempting 
deferred air freight rates from minimum rate regulation 
as requested by American, and accordingly held that 
deferred air freight should be under the Minimum Rate 
Order. Tentative Decision, February 20, 1956 (Tr. 1235- 
1260, at 1257). 

The Board supplemented these findings as well as its 
holding in its subsequent Decision of April 13, 1956, Order 
No. E-10203 (Tr. 1395-1408, note 8 at 1403) in these words: 

“Our prescribed eastbound minimum rate for 
deferred air freight is 9.76 and 13.50 cents per ton 
mile, from Los Angeles to Chicago and Los Angeles 
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to New York, respectively, while our prescribed west¬ 
bound minimum rate is 11.54 and 15.96 cents from 
Chicago to Los Angeles and from New York to Los 
Angeles, respectively. AYc have already determined 
that the costs of all-cargo operations are considered 
to be the most usable guide to the determination of 
air freight rates. Air Freight Investigation, 9 C.A.B. 
340, 34S (1948). The record indicates DC-GA aircraft 
operations of Flying Tiger and Slick are 8.39 and 9.03 
cents per ton mile respectively. Such typical indirect 
expenses may be taken as a lower limitation of rates 
which will adequately cover the out-of-pocket costs 
that will be incurred in handling any substantial 
volume of deferred freight; charges of competitive 
surface carriers provide an effective guide to the upper 
limit at which deferred freight charges may be set, if 
the new service is to secure the additional business it 
is designed to provide. Consideration of these factors 
amply support our findings that the rates we here 
prescribe are reasonable minimum rates.” 

In making its findings in this proceeding, which findings 
include a specific finding that a deferred air freight 
service is in the “public interest”, the Board considered 
all the proceedings previously had in this phase of air 
transportation, the necessity of solving the unused cargo 
capacity flown daily by the air carriers, the financial need 
of said air carriers, as well as the experimental nature of 
the service authorized. The Board has thus in this case 
as in the others bearing upon the same subject consistently 
applied its powers under the Civil Aeronautics Act, and 
more specifically under Section 2 of the Act. The interpre¬ 
tation of an Act of Congress by those charged with its 
administration is entitled to persuasive weight, the more 
so if consistently applied. Billings v. Truesdcll , 64 S. Ct. 
737, 321 U.S. 542, SS L. Ed. 917; cf. U.S. v. Public Utilities 
Commission of California, 73 S. Ct. 706, 345 U.S. 295, 97 
L. Ed. 1020, rehearing denied 73 S. Ct. 935, 345 U.S. 961, 
97 L. Ed. 1380; cf. United States v. American Trucking 
Association, 60 S. Ct. 1034, 310 U.S. 534, S4 L. Ed. 1345. 
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pari. .Mr i 1 j>'>rl:ion M such a mode of t ransportation. 
Mi*!:t•<»!:»•:*alic *aP'>us become therefore irrelevant lo 
the manors before this C ourt. 


[c) The Orders Are Amply Supporied by Evidence of Record 
and Are a Proper Exercise of Authority Conferred Upon 
the Board by the Civil Aeronautics Act. 

Petitioner ali<*yvs in its Petition for "Review and in its 
Brief to the Court that the deferred air freight serviec 
adopted hy t!;e Hoard is void since the P>oard did not adopt 
the proposal of American in lolo and that the Hoard does 
not have tin* power to authorize a service not specifically 
proposed hy one of the parties to this proceeding. 

It has already been demonstrated that even though the 
Hoard rejected certain features of the deferred air freight 
service originally proposed by American, it did neverthe¬ 
less adopt American's basic idea of a deferred air freight 
service in order to solve the industry-wide problem of 
unnsed caryo capacity. In doiny so, the Board linallv 
inauirurated a service after benefiting from the objections 
and suu.uvstions of tile other parties to the proceeding. 
In iloiny so, the Hoard also acted in the best traditions of 
an administrative agency—an organization of experts 
whose purpose is to alTord the various interested parties 
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II. PETITIONER'S OBJECTIONS TO THE BOARD'S ORDERS 
WERE NOT URGED BEFORE THE BOARD IN A TIMELY 
FASHION AND SHOULD THUS EE DISMISSED EY THIS 
COURT. 

Erma llr 1 vcry hctrinnintr of this procecdh’tr lu-foro ill:* 
Hoard, Petitioner was at all times an active party ihcvki 
and 11ms snp]wiili all the documents, exhibits and 
briefs oa the basis of which Iho Hoard issued its orders. 
Petitioner was also properly represented at the pr'd-earhur 
conference wh.ere the basic issues were evolved and 
throughout the hearing where those issues were modTied, 
discussed and thoroiu;hly exatu.ined hy all the pa.rties to 
this proceeding. The record discloses that counsel for 
Petitioner vigorously cross-examined th.e various witnesses 
who tedified and otherwise actively participated in tin* 
general discussion of the case. Petitioner was therefore 
amply supplied with all the necessary documents and facts 
to know the exact nature of this proceeding and was on 
notice to present whatever evidence it miyht deem neces- 
sarv in its own behalf. 
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Despite its active participation in this case, Petitioner 
introduced no witnesses or evidence of its own and did not 
raise any of the issues now urged upon the Court in its 
brief of January 4, 1956, to the Board (Tr. 1053-10S6). 

It is now attempting to secure judicial review of orders 
of the Board on the basis of issues which it did not urirc 
before the Board in a timely fashion. It was only after 
the Board issued its Initial Decision on February 20, 1936 
(Tr. 1233-1260) that Petitioner, realizing that all the other 
parties to this proceeding were favoring a deferred air 
freight service, raised the issues urged upon the Court 
herein by way of exceptions to that Tentative Order. 

Despondent disposed of Petitioner’s alleged issues by 
saying that “in the absence of a persuasive showing"’ that 
Petitioner “had in fact been deprived of the opportunity 
to present facts or arguments relevant and material to the 
matter in issue”, Respondent would not entertain Peti¬ 
tioner's allegations. The Board further stated: 

“In this instance, REA has made the bare claim of a 
deficiency in notice without pointing to a single issue 
which it would otherwise have presented to us had it 
been awake to the possibility that we would approve 
American’s proposal without the continuity feature. 
Under the circumstances, we find REA’s position 
without merit.” Order Xo. E-10203, April 13, 1936 
(Tr. 1294-140S, at 1402). 

The Board also found that on the basis of the statement 
of issues contained in the prehearing conference report 
(Tr. 92-106) “the issues in the proceeding were so drawn 
as to include the possibility of a deferred air freight serv¬ 
ice without the continuity features . . . The conclusion is 
inescapable that the issues were so drawn as to place the 
parties on notice ... In fact, as American points out, it 
presented as an alternate position that, if the Board should 
not want the continuity rule to be mandatory, it be at least 
permissive.” Order Xo. E-10203, April 13, 1956 (Tr. 1401). 
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And when the Petitioner petitioned the Board for recon¬ 
sideration of tlie whole problem (Tr. 142S-144S), Respond¬ 
ent summarily disposed of Petitioner’s contentions on the 
ground that they were “in substantial part merely vari¬ 
ations on their earlier theme in opposition to the deferred 
freight experiment which we have authorized.” Order 
No. E-10373, June 14, 195G (Tr. 1463-1469). An exami¬ 
nation of the transcript and the documents filed in this 
matter is convincing evidence that the Board did not 
understate the opportunities which were available to Peti¬ 
tioner or the notice which Petitioner had as to the scope of 
the proceeding. 

It is accordingly respectfully submitted that Petitioner 
is requesting this Court to review and reject the orders 
of the Board due to a hypothetical and unsubstantiated 
possibility that some of its business might be diverted to 
the air carriers as a result of the inauguration of an ex¬ 
perimental deferred air freight service for a period of one 
year and not on account of any of the issues allegedly 
involved on review. Such a request is tantamount to 
transforming an Appellate Court into a Court of first 
instance. As such the request must be rejected. 

CONCLUSION 

For the reasons set forth herein, the orders of the Board 
should be affirmed. 

Respectfully submitted, 

Elmer E. Batzell 
Norman L. Meyers 

Attorneys for 

The Flying Tiger Line Inc. 

I nt e r v eno r-Jx es p o ndent 

Meyers & Batzell 

Of Counsel 

November 16, 1956 
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Railway Express Agency, Inc., Petitioner , 
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Civil Aeronautics Board, Respondent, 
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BRIEF FOR INTERVENOR AMERICAN AIRLINES, INC. 


COUNTERSTATEMENT OF THE CASE 

The petition requests review of Order Xo. E-10203, 
April 13, 1956, of Respondent Civil Aeronautics Board 
(Tr. 1394). This order disposed of a proceeding 
known as the Deferred Airfreight Case . That proceed¬ 
ing involved a petition, filed by Intervenor American 
Airlines, Inc., to amend the Respondent's so-called 
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Minimum Kate Order so as to permit air carriers to 
provide an entirely new class of air freight service— 
Deferred Airfreight. 1 

For years unused cargo capacity has been a chronic 
economic problem in the airline industry. The exist¬ 
ence of this problem has precluded maximum utiliza¬ 
tion of facilities by the airline industry and has 
prevented maximum utilization of air transportation 
by the shipping public. In an effort to minimize this 
problem American, on September 12, 1955, suggested 
a new concept—Deferred Airfreight—and filed a tariff 
proposing rules and rates for such a new service (Tr. 
15). Respondent rejected this tariff as being in alleged 
violation of its existing Minimum Rate Order which 
had established minimum rates applicable to regular 
air freight (Tr. I). 2 

Thereafter, on October 6, 1955, American petitioned 
Respondent to amend its Minimum Rate Order so as 
to except Deferred Airfreight from its provisions for 

1 Petitioner here, who does not hold a certificate of public con¬ 
venience and necessity, but who has been exempted from the 
requirements of Section 401(a) of the Act to the extent necessary 
to enable it to conduct air express operations pursuant to con¬ 
tracts with certificated direct air carriers, opposed amendment of 
Respondent’s Minimum Rate Order so as to permit Deferred 
Airfreight. 

"Respondent’s Minimum Rate Order was adopted in 1948. Air 
Freight Rate Investigation, 9 C.A.B. 340 (1948). The record in 
that proceeding was held open and the original order has been 
modified from time to time by various supplemental orders. On 
the date Respondent rejected American’s first Deferred Airfreight 
tariff the applicable minimum rates were 20c per ton-mile for the 
first 1,000 ton-miles of any one shipment and 16*4C per ton-mile 
for all ton-miles in excess of 1,000 ton-miles for any one shipment. 
The rates proposed for Deferred Airfreight were below these 
minimums. 
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an experimental one-year period (Tr. 2). 3 This peti¬ 
tion set forth the specific rules and rates which 
American would propose for such a new service, and 
it also included a general prayer for “such further 
and other relief as may be deemed necessary” to per¬ 
mit initiation of the new service on an experimental 
basis (Tr. 13). 

Petitioner requested Respondent to dismiss Ameri¬ 
can's petition or, in the alternative, to set it down for 
hearing (Tr. 39). Other parties to the Minimum Rate 
Order tiled various pleadings. 4 5 Respondent then 
ordered expedited hearing for American's petition 
(Tr. 83). At a Prehearing Conference all parties 
agreed that the issues to be heard included: (1) 
whether lawful conditions and limitations could be 
prescribed for Deferred Airfreight service at rates 
substantially below existing minimum rates; (2) if the 
answer to (1) were affirmative “what conditions and 
limitations upon a deferred air freight service must 
be prescribed”; and (3) whether American's proposal 
conformed to such conditions and limitations (Tr. 99)/’ 
The hearing held on these issues thoroughly explored 

3 Thus, American’s petition was but another stage in the con¬ 
tinuing proceeding known as the Air Freight Rate Investigation, 
CAB Docket Xo. 1705. 

4 Trans World’s answer of October 14, 1955, did not protest 
Deferred Airfreight but did object to some specific tariff rules 
proposed by American (Tr. 40-41). United’s answer of October 
19, 1955, asked that American’s petition be denied (Tr. 47). 
Slick Airways’ answer of October 17, 1955, and Flying Tigers’ 
answer of October 31, 1955, acknowledged Deferred Airfreight 
to be a constructive development in property rate making but 
urged that a hearing be held to fully explore all aspects of such 
a new service (Tr. 43-44, 49-50). Xo other carrier engaged in the 
air transportation of property objected to the concept of De¬ 
ferred Airfreight. 

5 Petitioner’s Brief, pp. 6-7, states in full the issues stipulated 
by all parties at the Prehearing Conference. 
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all aspects of a system of Deferred Airfreight. 
Although Petitioner offered neither rebuttal exhibits 
nor direct testimony, its counsel was present through¬ 
out the proceeding and engaged in cross-examination. 
At the conclusion of the hearing eight parties, includ¬ 
ing Petitioner, submitted briefs to Respondent (Tr. 
7(55-960, 1053-8(5) and participated in Oral Argument 
(Tr. 1138-1234). In these briefs and arguments the 
parties made various proposals concerning the condi¬ 
tions and limitations that should apply to the new 
service. 

On the basis of the entire record Respondent issued 
a tentative decision and order (Tr. 1235) which dis¬ 
cussed the problems existing in the air freight industry 
with respect to the large volume of unused cargo 
capaeitv (Tr. 1241-42). It also detailed the elements 
of American's proposal together with the arguments 
and changes suggested by all parties (Tr. 1238-52). 

Respondent then concluded that a Deferred Air¬ 
freight service which would reduce the vast amount 
of unused cargo capacity was clearly in the public 
interest (Tr. 1255). However. Respondent found cer¬ 
tain conditions and limitations proposed by American 
for the new service to be objectionable and declined 
to incorporate them in an authorization for Deferred 
Airfreight (Tr. 1252-55). Moreover, Respondent heeded 
the suggestions made by Flying Tigers and Trans 
World that the deferral period should be longer than 
that proposed by American (Tr. 1257-59). Respond¬ 
ent also found, as had been suggested by other parties, 
that the rates proposed by American were too low 
and as an appropriate rate level it adopted instead the 
suggestion of another party—Respondent’s Bureau of 
Air Operations (Tr. 1256-57). Exceptions to the 
tentative decision were filed by four parties, including 


Petitioner (Tr. 1300-35). Briefs on these exceptions 
were filed by five parties, including Petitioner (Tr. 
1337-93). These exceptions and briefs suggested 
further refinements and modifications in Respondent's 
order (Tr. 1397). Thereupon Respondent concluded 
that, all parties except Petitioner being in substantial 
agreement with the Deferred Airfreight service pro¬ 
posed in the tentative decision, a new service might be 
established for an experimental one-year period pro¬ 
viding for the carriage of cargo by air on a space 
available basis under conditions designed to assure 
that the deferred service would be at least two days 
slower than regular service. Respondent prescribed 
minimum rates ranging from 9 to 35 percent below 
the minimum rates applicable for regular air freight 
(Tr. 1406-08). Thus, the new service was faster than 
existing surface transportation but slower than regu¬ 
lar air freight. The new rates were slightly below rail 
express and parcel post rates as well as regular air 
freight rates. 


STATUTES INVOLVED 

The statutes principally involved in this case are 
Sections 2, 1002(d), and 1002(e) of the Civil Aeronau¬ 
tics Act of 1938, 52 Stat. 973 (1938), as amended, 49 
U.S.C. §401 (1952) ct seq. These provisions are set 
forth in the Appendix to this Brief. 

SUMMARY OF ARGUMENT 

I. 

Petitioner’s first argument that Respondent’s Order 
is not supported by the evidence of record because Re¬ 
spondent is without authority to modify a rate pro¬ 
posal but must accept or reject in its entirety any rate 
proposal advanced by a carrier is wholly without 
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merit. Ayrshire Corp. v. United States, 335 U.S. 573 
(1949). Xor is there any substance to Petitioner’s 
claim that it was without notice that Respondent might 
authorize Deferred Airfreight on a basis other than 
that originally proposed by American. 

Moreover, there is unimpeached record support for 
the specific rates fixed by Respondent herein. Since 
Respondent first prescribed minimum air freight rates 
in an earlier stage of this same proceeding it consist¬ 
ently has regarded the costs of all-cargo carriers as 
providing a suitable yardstick for determining air 
freight rates. It was entirely appropriate for Re¬ 
spondent, in the exercise of its expertise, to conclude 
that it was proper to use the same yardstick in deter¬ 
mining Deferred Airfreight rates. Petitioner never 
attempted to show that this yardstick was outmoded 
and in the absence of any such showing it may be in¬ 
ferred that the standard remains valid. 

II. 

Likewise untenable is Petitioner’s second argument 
that Deferred Airfreight violates the Act. The nub of 
Petitioner’s complaint here is its contention that De¬ 
ferred Airfreight rates produce revenue less than 
“fully allocated costs” which are non-compensatory 
and which lead to unfair and destructive competitive 
practices forbidden by the Act. Petitioner does not 
disclose what it means by “fully allocated costs”. But 
that omission is inconsequential here since the cases 
relied upon by Petitioner actually disprove its claim. 
There is no error in Respondent’s conclusion that rates 
are not unreasonable if additional business can be taken 
on at rates contributing revenue in excess of out-of- 
pocket cost. Alabama G . S. R.R. v. United States, 340 
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U.S. 216 (1951); United States v. Chicago, M., St. P. 
dr P. R.P., 294 U.S. 499, 506-08 (1935) ; Texas d Pac. 
Rg. v. United States, 2S9 U.S. 627, 636 (1933). 

Nor does a deferred service violate the Act by failing 
to preserve the inherent speed advantage of air trans¬ 
portation. See Alabama G. S. R.R. v. United States, 
340 U.S. 216, 227 (1951). On the contrary. Deferred 
Airfreight affirmatively assists the preservation of the 
inherent advantages of air transportation by helping 
to eliminate the unsound economic conditions resulting 
from the vast amount of unused cargo capacity on 
present flights. 

Petitioner cannot support its plea to be free from 
competition with the argument that Deferred Air¬ 
freight is not necessary because of adequate existing 
services. The fact is, of course, that existing services 
are not comparable to Deferred Airfreight. But even 
if they were, it is well established that adequate exist¬ 
ing service is not a bar to new service. ICC v. Parker, 
326 U.S. 60,69-70 (1945) ;Xorfolk Southern Pus Corp. 
v. United States, 96 F. Supp. 756, 760-61 (E.D. Ya. 
1950), aff’d per curiam, 340 U.S. 802 (1950). 

Finally, Petitioner admitted in its Brief to Respond¬ 
ent below that the competitive impact of air freight 
rates upon other forms of transportation not regulated 
by Respondent need not be considered by Respondent. 
Petitioner may not now complain because Respondent 
did not consider competitive impact of Deferred Air¬ 
freight upon rail express. 
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ARGUMENT 

I. The evidence of record clearly surroRTs 
Respondent's order. 

Petitioner’s assertion that Respondent’s Order is not 
supported by the evidence of record is based largely on 
an argument that Respondent must accept or reject in 
their entirety rate proposals advanced by carriers and 
may not itself modify any such proposal. The identi¬ 
cal argument has been rejected by the Supreme Court. 

In Ayrshire Carp. v. United States, 335 U.S. 573 
(1949), carriers had proposed new rates which would 
result in dual rates. The ICC disapproved the dual 
rate basis and instead prescribed different rates which 
it found to be acceptable. The ICC’s order was chal¬ 
lenged on the ground that, although the Commission 
had authority to determine the lawfulness of specific 
rate proposals, it lacked power to modify a proposal 
by prescribing different rates. 0 Held the Court: 

“The Commission is not bound either to approve 
or disapprove in toto the new rates that are pro¬ 
posed. It. can modify the proposal in any respect 
and require that the proposed rates as modified or 
wholly different rates be substituted for the present 
ones. That has been the view of the Commission 
since the be,ginning; and we think it is the correct 
one.” (Douglas, J., at 583, emphasis supplied). 

Petitioner’s claim of lack of notice “of Respond¬ 
ent’s intention to promulgate a scheme of its own” 


c The statute there involved was Sec. 15(1) of the Interstate 
Commerce Act, 34 Stat. 5S9 (1006), as amended. 49 U.S.C. § 15(1) 
(1952), which is materially identical to Sec. 1002(d) of the Civil 
Aeronautics Act, 52 Stat. ioiS (1938), 49 U.S.C. § 642(d) (1952), 
here involved, which specifically directs Respondent, to “determine 
and prescribe the lawful rate”. 
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(Brief, p. 23) likewise is without merit. Petitioner 
had such “notice” from the statute itself. Moreover, 
the pleadings (Tr. 13), the statement of issues agreed 
to by all parties at the Prehearing Conference (Tr. 99), 
and the actual testimony at the hearing (Tr. 17b, 241, 
474-76, 483-84, 489-90, 513-15) all gave Petitioner 
notice that the essential issue before the Board was the 
authorization of a new type of service'—Deferred Air¬ 
freight—which might or might not be identical to 
American’s proposal. 

Moreover, the record here, contrary to Petitioner’s 
assertion, supports the rates fixed by Respondent for 
Deferred Airfreight. From the time that Respondent 
first prescribed minimum air freight rates in an earlier 
stage of this proceeding it has regarded the costs of all¬ 
cargo carriers as providing a suitable yardstick for de¬ 
termining air freight rates. Air Freight Rate Investi¬ 
gation, 9 C.A.B. 340 (1948); Air Freight Rate Investi¬ 
gation-Directional Rates, 11 C.A.B. 228, 235 (1950); 
Tenth Supplemental Order Modifying Prescribed 
Minimum Rates, CAB Order No. E-7837, October 21, 
1953. Since the matter of establishing rates is a sub¬ 
ject peculiarly within the competence and discretion 
of regulatory agencies it was entirely appropriate for 
Respondent, in the exercise of its expertise, to conclude 
that the indirect costs of all-cargo earners provided a 
suitable yardstick for Deferred Airfreight rates. 

Petitioner has never attempted to demonstrate that 
this yardstick was outmoded. Indeed, Petitioner’s 
counsel did not bother to cross-examine the sponsoring 
witness of the exhibit which Respondent later used as 
a basis for its Deferred Airfreight rates. 7 In the ab- 

7 Respondent here attempts to discredit this exhibit (Tr. 761) 
by asserting that American’s testimony (Tr. 342-44) and cross- 
examination (Tr. 587-89) with respect to this exhibit “destroyed 


10 


senee of any showing of Petitioner that the standard 
has become invalid it may be inferred that it remains 
valid and Petitioner’s complaint that the record is with¬ 
out an affirmative finding as to the present validity of 
the yardstick is not meritorious. 

II. Respondent’s order is entirely consistent with 
the Civil Aeronautics Act. 

A. TIIE HATES PRESCRIBED DO NOT AUTHORIZE UNFAIR AND 
DESTRUCTIVE COMPETITIVE PRACTICES IX VIOLATION OF 
THE ACT. 

The nub of Petitioner’s argument here is its conten¬ 
tion that Deferred Airfreight rates produce revenue 
less than “fully allocated costs” and that, therefore, 
the rates are non-compensatory, unreasonably low and 
lead to unfair and destructive competitive practices 

forbidden bv the Act. Such a contention is clearlv 
* +> 

erroneous. 

This Intervenor does not know what Petitioner may 
mean by “fully allocated costs”. Neither do econom¬ 
ists who have debated the subject for at least half a 
century. The tenn itself connotes allocation or appor¬ 
tionment of common or joint expenses in running a 
business enterprise, a matter of judgment which neces¬ 
sarily involves many arbitrary and disputable assump¬ 
tions. But, whatever meaning Petitioner may attach 

its accuracy.” (Brief, p. 22). Petitioner overlooks, however, 

that this testimony and cross-examination was directed onlv to 

* * 

the point that the exhibit overstated costs for all-cargo carriers 
and, to the extent these costs were to be used as a basis for 
deferred rates, would have the effect of establishing higher rates. 
Surely Petitioner would not urge that the present rates are too 
high! Moreover, it should be noted that in adopting the costs 
of all-cargo carriers as a guide for Deferred Airfreight rates Re¬ 
spondent adopted the highest cost estimates offered for the record. 
Petitioner, of course, offered no evidence of its own at any time. 
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to ‘‘fully allocated costs,” it is inconsequential here, for 
the very cases cited by Petitioner to support its conten¬ 
tion actually disprove its claim. 

Petitioner’s real complaint is that Respondent con¬ 
cluded in this case that if additional business, which is 
distinguishable from the basic traffic, can be taken on at 
rates which will contribute more than the actual out-of- 
pocket expense, such rates are not unreasonable (Tr. 
1403-04). Respondent, of course, has so concluded in 
many prior proceedings. E.g., .4 ir Freirjh f Fate In ves- 
tigation-Directional Fates, 11 C.A.B. 228, 235 (1950); 
First Class Mail Fates in the T Vest Coast Area . CAB 
Order No. E-8755, Mimeo. Op., p. 4, November 9, 1954. 
The leading cases cited by Petitioner generally accord 
with this view. 

In United States v. Chicago, M., St . P. & P. F.F., 
294 U.S. 499, 507-08 (1935), the Supreme Court held 
that rates producing revenue below out-of-pocket costs 
was not alone sufficient to make a rate unlawful. In 
Texas <k Pac. Fy. v. United States, 289 U.S. 627, 636 
(1933), the Court held that the lower range of a zone 
of reasonableness within which carriers are free to 
adjust their rates in order to obtain desired traffic is 
a rate “so low as to render the receipts of the business 
unremunerative ’ \ 8 

One case relied upon by Petitioner is so persuasive 
of the correctness of Respondent’s order and so 

s Baltimore & Ohio R.R. v. United States, 305 U.S. 507 (1939), 
cited by Petitioner, was a rebatirur case and is irrelevant here. 
Pacific Inland Tariff Bureau v. United States, 129 F. Supp. 472 
(D. Ore. 1955), 134 F. Supp. 210 (D. Ore. 1955), questioned the 
adequacy of findings on the issue of whether rates were consistent 
with the National Transportation Policy (which is not applicable 
here) as well as the issue of whether the ICC had misread an 
exhibit. 
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parallel to the present situation that it merits special 
attention. In Alabama G. S. R.R. v. United States, 
340 U.S. 216 (3951), certain railroads, complaining 
of competition, objected to reduced joint rail-barge 
rates which were less than the competitive all-rail 
rates. The only cost evidence of record indicated that 
barge costs were actually higher than rail costs. Never¬ 
theless. the barge lines claimed that the rates were 
compensatory and the Commission, after increasing 
the rates slightly for other non-cost considerations, 
appeared to agree, although it had no cost data on 
which to base any such findings. The Supreme Court 
held that the absence of cost comparisons did not 
render the Commission's order invalid. “We do not 
say that relative costs when supported by evidence 
are not a matter to be considered, but we cannot say 
that the absence of that factor is fatal.” Id. at 225. 
The present case is even stronger than the Alabama 
(treat Southern case, for here Respondent did con¬ 
sider cost data and found, on the basis of cost evidence 
submitted by both American and the Respondent’s 
Bureau of Air Operations, that the rates icere 
compensatory. 

The leading cases cited by Petitioner in support of 
the asserted doctrine that rates are unreasonably low 
if they fail to cover “fully allocated costs” likewise 
are inapplicable to this case. Both Northern Pacific 
Ry. v. North Dakota, 236 U.S. 585 (1915), and 
Mississippi Railroad Commission v. Mobile dc Ohio 
R.R., 244 U.S. 388 (1917), involved attempts by states 
to compel carriers to reduce their rates by the estab¬ 
lishment of rate maxim urns. Bant on v. Belt Line R//., 
268 U.S. 413 (1925), involved an attempt by a state to 
continue a maximum joint rate after it had become 
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confiscatory as to one of the companies. None of these 
cases presented a statutory issue going to the reason¬ 
ableness of rate reductions initiated bv the carrier but 

* 

rather they presented the Constitutional issue of the 

deprivation of property without due process. This 

distinction is critical, for “carriers advantageously to 

themselves and the public may and sometimes do apply 

rates and divisions that are lower than thev could be 

*• 

compelled by law to accept.” Baltimore <£ Ohio R.R. 
v. United States, 298 U.S. 349, 379 (1936). There is 
no due process question in the present case, for here 
the air carriers have reduced their rates voluntarily, 
not under government coercion. Therefore, fully aside 
from the fact that these early cases cited by Petitioner 
have been impliedly overruled by the Supreme Court, 9 
they have no relevance to the legal issues in this case. 

B. DEFERRED AIRFREIGHT PRESERVES THE INHERENT 
ADVANTAGES OF AIR TRANSPORTATION. 

Petitioner contends that a deferred service violates 
Sec. 2(b) of the Act because it fails to preserve one of 
the inherent advantages of air transportation— 
speed. 10 But Petitioner ignores the fact that while 
Deferred Airfreight service is slower than regular air 
freight service it is also faster than surface freight 

9 Agrainst the claim that forced rate reductions were a depriva¬ 
tion of property without just compensation under the Fourteenth 
Amendment, the Supreme Court in Baltimore & Ohio R.R. v. 
United States, 345 U.S. 146 (1953), held that rates coneededly less 
than out-of-pocket costs were nevertheless not confiscatory. 

10 Again, the case cited by Petitioner will not support its con¬ 
tention. ICC v. Mechling, 330 U.S. 567 (1947), was a plain case 
of discrimination where different rates were provided for equal 
sendee. Here the question is the proper level of reduced rates 
for reduced service. 
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service (Tr. 720, 139S). Moreover, authorization of 
a slower and less expensive service does not impair in 
any manner the advantages of a faster and more ex¬ 
pensive service. The Supreme Court so held under 
similar circumstances in Alabama G.S. B.B. v. United 
States , 340 U.S. 216 (1951), cited by Petitioner. There 
the issue was whether lower joint rail-barge rates 
ignored the inherent advantages of the higher rated 
all-rail service. Stated the Court: 

“The ‘inherent advantage’ of rail carriers shown 
here is superiority of service. The joint rail- 
barge rates do not fail to reflect this ‘inherent ad¬ 
vantage' for the same reason that a man who 
wishes to ride quickly and comfortably buys a 
Pullman ticket on a fast train instead of a coach 
seat on a ‘milk run’ train. No one would contend 
that fixing a lower price on the ‘milk run’ train 
seat fails to preserve the superior accommoda¬ 
tions offered by a Pullman space. Each mode of 
transportation satisfies the needs and wants of 
some customers. It is for the customer to decide 
which mode satisfies his circumstances.” (Minton, 
J., at 227). 

Far from impairing the inherent advantages of air 
transportation Deferred Airfreight actually preserves 
them. As Respondent recognized, there exists a “vast 
amount of unused cargo capacity on present flights of 
aircraft” the reduction of which is clearly in the 
public interest (Tr. 1255). The public interest, of 
course, is concerned with the sound economic con¬ 
ditions in air transportation. Indeed, the same section 
of the Act which directs Respondent to “preserve the 
inherent advantages” also orders Respondent to 
“foster sound economic conditions.” By authorizing 
the new service Respondent enabled airlines to attract 
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new traffic to fill this unused capacity. By absorbing 
much of the costs formerly incurred in providing this 
wasted cargo lift, Deferred Airfreight makes a defi¬ 
nite contribution to the economic health of air trans¬ 
portation by relieving other services from part of the 
burden of paying for this unused space. 

C. THE AVAILABILITY OF COMPARABLE SURFACE FACILITIES 
WOULD HOT PRECLUDE DEFERRED AIRFREIGHT . 

In support of its plea to be free of competition Peti¬ 
tioner asserts, but does not develop, the argument that 
the new deferred service is not necessary because “ex¬ 
isting transportation facilities furnish similar services 
at reasonable rates and upon comparable schedules.” 
(Brief, p. 26). The fact of the matter is, of course, 
that Deferred Airfreight is not comparable to existing 
surface transportation. But even if Petitioner's as¬ 
sertions were correct, this could not overcome the estab¬ 
lished rule that adequate existing service does not bar 
new services. See, cjj., ICC \.Parkcr,326 U.S.60,69-70 
(1945); X or folk Southern Bus Corp. v. United States, 
96 F. Supp. 756, 760 (E.D. Va. 1950), aff’d per curiam, 
340 U.S. 802 (1950). 

Moreover, the competitive impact of air freight rates 
upon other forms of transportation not regulated by 
Respondent need not be considered by Respondent. 
See Alston Coal Co. v. FPC, 137 F. 2d 740 (10th Cir. 
1943). Petitioner admitted this in its Brief to Re¬ 
spondent below when it stated: 

“REA is aware of the fact that as a general 
proposition the Board is not required to consider 
the effect of below cost rates for air transportation 
on competing surface carriers. Civil Aeronautics 
Act, Sections 2 and 1002(e) ”. (Tr. 1072). 
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Certainly Petitioner may not now complain because 
Respondent did not consider competitive impact of 
Deferred Airfreight upon rail express. 

CONCLUSION 

Respondent’s order should be affirmed. 

Respectfully submitted, 

Howard C. Westwood, 

Peter S. Craig, 

Edgar F. Czarra, Jr., 

701 Union Trust Building, 
Washington 5, D. C. 

Attorneys for Intervenor 
American Airlines, Inc . 

Of Counsel: 

Covington & Burling, 

701 Union Trust Building, 

Washington 5, D. C. 

November 9, 1956 
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APPENDIX 

Pertinent Provisions of the Civil Aeronautic Act, 52 Stat. 

973, As Amended, 49 U.S.C. § 401 (1952) 

DECLARATION OF POLICY 

Sec. 2 [49 U.S.C. §402] In the exercise and performance 
of its powers and duties under this Act, the Authority 
shall consider the following, among other things, as being 
in the public interest, and in accordance with the public 
convenience and necessity— 

(a) The encouragement and development of an air- 
transportation system properly adapted to the present 
and future needs of the foreign and domestic commerce 
of the United States, of the Postal Service, and of the na¬ 
tional defense; 

(b) The regulation of air transportation in such man¬ 
ner as to recognize and preserve the inherent advantages 
of, assure the highest degree of safety in, and foster sound 
economic conditions in, such transportation, and to improve 
the relations between, and coordinate transportation by, 
air carriers; 

(c) The promotion of adequate, economical, and efficient 
service by air carriers at reasonable charges, without un¬ 
just discrimination, undue preferences or advantages, or 
unfair or destructive competitive practices; 

(d) Competition to the extent necessary to assure the 
sound development of an air-transportation system prop¬ 
erly adapted to the needs of the foreign and domestic 
commerce of the United States, of the Postal Service, and 
of the national defense; 

(e) The regulation of air commerce in such manner as 
to best promote its development and safety; and 

(f) The encouragement and development of civil aero¬ 
nautics. 

• * • • * 

COMPLAINTS TO AND INVESTIGATIONS BY THE AUTHORITY 

Sec. 1002 [49 U.S.C. §642] 

• * • • * 

Power to Prescribe Rates and Practices of Air Carriers 

(d) Whenever, after notice and hearing, upon complaint, 
or upon its own initiative, the Authority [Board] shall be 
of the opinion that any individual or joint rate, fare, or 


IS 


charge demanded, charged, collected or received hv any 
air carrier for interstate or overseas air transportation, 
or any classification, rule, regulation, or practice affecting 
such rate, fare, or charge, or the value of the service there¬ 
under, is or will be unjust or unreasonable, or unjustly 
discriminatory, or unduly preferential, or unduly preju¬ 
dicial, the Authority [Board] shall determine and prescribe 
the lawful rate, fare, or charge (or the maximum or mini¬ 
mum, or the maximum and minimum thereof) thereafter 
to be demanded, charged, collected, or received, or the 
lawful classification, rule, regulation, or practice thereafter 
to be made effective: Provider 7, That as to rates, fares, 
and charges for overseas air transportation, the Authority 
[Board] shall determine and prescribe only a just and 
reasonable maximum or minimum or maximum and mini¬ 
mum rate, fare, or charge. 

Rule of Rate Making 

(e) In exercising and performing its powers and duties 
with respect to the determination of rates for the carriage 
of persons or property, the Authority [Board] shall take 
into consideration, among other factors— 

(1) The effect of such rates upon the movement of 
traffic: 

(2) The need in the public interest of adequate and 
efficient transportation of persons and property by air 
carriers at the lowest cost consistent with the furnishing 
of such service; 

(3) Such standards respecting the character and quality 
of service to be rendered by air carriers as may be pre¬ 
scribed by or pursuant to law; 

(4) The inherent advantages of transportation by air¬ 
craft ; and 

(5) The need of each air carrier for revenue sufficient 
to enable such air carrier, under honest, economical, and 
efficient management, to provide adequate and efficient air 
carrier service. 
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RAILWAY EXPRESS AGENCY, INC., Petitioner , 

v. 

CIVIL AERONAUTICS BOARD, Respondent , 

FLYING TIGER LINE, INC., 

UNITED PARCEL SERVICE-AIR, INC., 
AMERICAN AIRLINES, INC., 
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Civil Aeronautics Board 


STATEMENT OF SHULMAN, INC., INTERVENOR 

Shulman, Inc., Intervenor, respectfully submits this state¬ 
ment in lieu of a brief on appeal. 

The Intervenor feels that the briefs of both the Respondent 
and the Intervenors, American Airlines and Flying Tiger Line, Inc., 
correctly state the facts of the case and that their briefs have ex¬ 
hausted the law in support of their position. This Intervenor is of 
the opinion that it can add nothing more which would be of assistance 
to the Court and therefore adopts by reference the position taken by 
the Respondent and the two named Intervenors. 


Intervenor particularly urges consideration ’py the Court 

j 

of Issue No. 4 which was set forth in the Stipulation filed in lieu 

, y | 

of a Prehearing Conference. This Issue was included as one of 

i 

| 

the issues involved, primarily at the suggestion of thi^ Intervenor. 
However, Respondent's brief has mentioned the issue although it 

i y 

states that it is doubted that the Court will reach this point. Re- 

! 

spondent thereupon included in its Appendix B, a detailed discussion 

i 

i 

of the point as it was urged in the Brief of the Civil Aeronautics 

| 

Board in American Airlines et al. v. Civil Aeronautics Board, No. 

I 

13044, U. S. App. D. C. , 235 F. 2d 845. This Court did 

I 

not make a decision on this point in its decision in Anierican Air¬ 
lines, et al. v. C. A. B., supra, having decided the cise on other 

- - - 

i 

i 

issues. However, it is submitted that the issue is particularly re- 

i 

levant in the instant case and it is hoped that the Cou^t will reach 

i 

i 

the point. 


Respectfully submitted. 


Of Counsel: 


JOHN A. KENDRICK j 

Investment Building 

Washington 5, D. C.! 

Attorney for Intervenor 

Shulman, Inc. 

— !- 


BURTON, HEFFELFINGER, 

McCarthy & kendrick 

Investment Building 
Washington 5, D. C. 

November 19, 1956 


1 J Motion To Dispense With Prehearing Conference And For Approval 
of Stipulation. August 21, 1956 


2/ Brief of Respondent, p. 28, Appendix B. 
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IN THE 


United States Court of Appeals 

FOK THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,375 


RAILWAY EXPRESS AGENCY, INC., 

Petitioner, 


vs. 


CIVIL AERONAUTICS BOARD, 

Respondent 

AMERICAN AIRLINES, INC.; UNITED PARCEL 
SERVICE-AIR, INC.; FLYING TIGER LINE, INC.; 
SHULMAN, INC., Intervenors 


REPLY BRIEF OF RAILWAY EXPRESS AGENCY, 

INC., PETITIONER 

This reply brief is addressed to the following points dis¬ 
cussed in the briefs filed by Respondent and certain Inter¬ 
venors, namely: 

1. The illegality of the rates authorized for deferred air 
freight. 

2. Respondent’s order is not supported by evidence. 

3. Petitioner may rely upon the National Transportation 
Policv. 


4. Respondent must consider the National Transportation 
Policy in rate-making. 

a. Petitioner is entitled to obtain judicial review of Re¬ 
spondent \s order. 

1 

The Illegality of the Rates Authorized For Deferred Air 

Freight 

Respondent argues in its brief (pp. 9-15) that the rates 
authorized by Respondent are lawful because they would 
return “out-of-pocket costs for the service, plus a profit ele¬ 
ment '* and it cites a number of cases, including some author¬ 
izing tin* sale of surplus capacity at cheaper rates than lirst 
line service. However, no case cited by Respondent even 
approaches what Respondent has purported to authorize in 
this proceeding. The space available for deferred air freight 
is not mere surplus space: it is practically the entire cargo 
space of tin* combination air carriers. The record shows that 
in 1954 there were 5bi),()(M),(H)0 ton-miles of cargo lift pro¬ 
duced by the domestic trunk lines which was not sold and 
that this was almost three times the volume of air freight 
actually Carried [Tr. 8]. Mr. Johnson, American’s witness, 
testified [Tr. OTOj that the domestic trunk lines produce over 
b()(),<)()().()()() ton-miles of cargo capacity annually which is not 
sold and that that amount is between two and three times the 
amount of air freight actually carried. Xo case cited bv Re- 
spondent purports to sustain the legality of a rate based on 
added costs plus a small additional amount where it is to be 
expected that three-quarters of the traffic handled by the 
carrier will lx* handled at the reduced rates. 

Respondent cites B. (£ 0. R. Co. v. United States, 298 U.S. 
249, (Brief, p. 11) for the proposition that “carriers * * * 
may T * apply rates * * * that are lower than they 
could be compelled by law to accept.’’ Respondent overlooks 
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the fact that this case was decided before the enactment of 
the Civil Aeronautics Act and the National Transportation 
Policy. It is still true that carriers may apply rates that 
are lower than they could be compelled by law to accept but 
“such rates must now be in accord with the national trans¬ 
portation policy." Pacific Inland Tariff Bureau v. United 
States, 129 F.Supp. 472, 4S4. 


II 

The Order Is Not Supported by the Evidence of Record 

This issue is argued by Respondent at pp. 19 through 24 
of its brief. However, Respondent largely misses the point 
of Petitioner's objection in this regard which is that there 
is in the record no evidence to support the deferred air 
freight tariffs which Respondent approved. All of the testi¬ 
mony adduced by the parties was directed toward the pro¬ 
posal of American Airlines and there is nothing in the record 
to support the order which the Board ultimately issued. It 
was not incumbent upon Petitioner to introduce evidence 
for it was not the moving party in the proceeding. This was 
the position of Respondent's own counsel who in his brief 
stated 1 T r. SOT 1 : 

If wo exclude the unlawful b-day rule from the defini¬ 
tion of deferred air freight, we find no support in the 
record for such deferred service. 

With respect to the alleged evidence for the rates pre¬ 
scribed by Respondent, Respondent refers to the costs of the 
all-cargo carriers (Brief, p. 22). Petitioner again asserts, 
as stated in its brief (p. 22), that those costs were never 
established. In addition, if Respondent intended to make use 
of the costs of the all-cargo carriers in arriving at rates for 
deferred air freight. Petitioner had a right to be heard as 
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to the validity of such a standard as applied to this case, 
Amalgamated Association of Street, etc. Employees of 
America v. N.L.R.B., — V.S.App.D.C., —, — F.2d —, No. 
12,966, decided by this Court October 25, 1956. 


Ill 


Petitioner May Rely Upon the National Transportation 

Policy 


Respondent armies in its brief (p. 25) that Petitioner's 
references to the National Transportation Policy are out of 
order because that part of the Interstate Commerce Act was 
not cited to Respondent in the course of the proceeding 
below. It is submitted that this contention has no merit. The 


sentence from Petitioner's brief quoted by Respondent at 
page 25 of its brief has been taken out of context. A reading 
of the entire passage in which the sentence appears, begin¬ 
ning at the foot of page 1071 of the transcript and continuing 
through the upper half of page 1075, shows that Petitioner 
expressly invoked tin* threatened danger to its rail express 
traffic and asserted that Respondent must consider the pos¬ 
sible effect upon that traffic in passing upon American Air¬ 
lines’ proposal. Furthermore, Petitioner, in its petition for 
reconsideration of the Board’s order of April 13, 1956, 
quoted ITr. 1440] the provisions of paragraphs (a), (b) and 
(e) of Section 2 of the Civil Aeronautics Act (49 I’.S.C.A. 
402) and expressly asserted [Tr. 1446-7] that the rates au¬ 
thorized by Respondent constituted unfair and destructive 
competitive practices forbidden by the Act. It is Peti¬ 
tioner's contention that this Court, in construing the mean¬ 


ing of Section 2 of the Civil Aeronautics Act 


(49 U.S.C.A. 


402) and in arriving at the intention of Congress, is entitled 
to consider the parallel provisions of the Interstate Com¬ 


merce Act, it being a cardinal principle of statutory con¬ 
struction that every statute must be construed in the light 


o 


of other relevant statutes. A.PAY. Paper Co. v. F.T.C.. 14!) 
F. 2d 424, 427, affirmed 328 U.S. 193. 


Respondent Must Consider the National Transportation 
Policy in Exercising Its Rate-making Powers 

At page 28 of its brief Respondent argues that the Na¬ 
tional Transportation Policy is not a rate-making factor 
under Section 1002(e) of the Civil Aeronautics Act and lias 
set forth a discussion of that point in Appendix B of its 
brief. 

Respondent’s contention appears to be that it is required 
or permitted to administer the Civil Aeronautics Act in a 
vacuum and as though there did not exist other systems of 
transportation regulated by other administrative agencies. 
In other words, it desires the Court to construe the words 
“without * * s unfair or destructive competitive prac¬ 
tices" which appear in Section 2(c) of the Civil Aeronautics 
Act (4!) C.S.C.A. 402(c)) as applying only to practices be¬ 
tween competing airlines and as having no reference to 
practices of airlines vis-a-vis other competing forms of 
transportation. This would be a doubtful principle of statu¬ 
tory construction in any circumstances but it is entirely un¬ 
acceptable in the light of the circumstances which led to the 
enactment of the Civil Aeronautics Act and the Transporta¬ 
tion Act of 1940 and in view of the legislative history of each. 

A minority of the House Committee on Interstate and 
Foreign Commerce opposed the creation of an independent 
Civil Aeronautics Authority on the ground that the air in¬ 
dustry could better be regulated by the Interstate Commerce 
Commission (73th Congress, 3d session, House Report 2234, 
Ft. II, pp. 1-3). Representatives of the air carriers, how¬ 
ever, testified in favor of the creation of an independent 
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agenev on the ground that the Interstate Commerce Com- 
mission was unfamiliar with air transportation problems, 
but proponents and opponents of an indpendent air author¬ 
ity agreed that ultimately jurisdiction over all forms of 
transportation should be lodged in one agency (Hearings 
before the Committee on Interstate and Foreign Commerce 
of the House of Representatives on H.R. 973S, 75th Congress, 
3d session, pp. 139, 156, 195, 313, 364). The following pas¬ 
sages from the debates on the House floor show that a sepa¬ 
rate agency was ultimately created, not in order to permit 
uncontrolled competition between the airlines and other 
forms of transportation, but because the Interstate Com¬ 
merce Commission was deemed not equipped to regulate 
transportation by air: 

Congressman Lon. sponsor of the Rill: 

Xow, wlu'ii the airplane is about to engage success¬ 
fully in passenger and express business, the field is open 
to destructive cutthroat competition unless we have 
legislation such as is proposed here. [Congressional 
Record, Yol. S3, Part (5, p. 64(H)] 


If we want real co-ordination, we must begin with the 
co-ordination of rates. The question of rate co-ordina¬ 
tion is not now and for some years to come will not be 
an acute problem as between air and surface transpor¬ 
tation. Air costs prevent that problem for the present. 
We have time to wait to place aviation in a co-ordinating 
agency with land transportation until we have first 
properly organized a co-ordinating regulatory author¬ 
ity. We must assign to each transportation competi¬ 
tive system that type of transportation which it can 
carry to the best economic advantage. That may mean 
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in some instances excluding; some agencies from un¬ 
economic transportation and organizing the I.C.C. to 
function as an effective unified regulatory agency. 
[]). 6508] 

Mr. Martin: 

1 believe there should be one agency with juris¬ 
diction over all forms of transportation. An enlarged 
and subdivided Interstate Commerce Commission could 
handle that, but we cannot reorganize the I.C.C. now. 
So the only thing we can do is turn aeronautics over 
to thU new authority, [p. 6507] 

The legislative history of the Transportation Act of 1040 
is even more illuminating. 

The “Keport of the Committee Appointed September 20, 
It>58 by the President of the United States to Submit 
Recommendations upon the (ieneral Transportation Situ¬ 
ation’* contains the following (p. 8) : 

There should be no further delay in the adoption of 
a definite national transportation policy which will pro¬ 
vide for fair and impartial regulation of all modes of 
transportation. Such regulation should be so adminis¬ 
tered as to preserve the inherent advantages of each 
mode of transportation, promote safe, economical and 
efficient service and foster sound economic conditions: 
encourage fair wages, equitable working conditions 
established through collective bargaining: and prevent 
unfair or destructive competition; all to the end of 
promoting, encouraging, and insuring the development 
of a national transportation system adequate to meet 
the full needs of commerce, of the Postal Service, and 
of the national defense. 




We recommend the adoption and formal declaration 
by the Congress of a national transportation policy em¬ 
bodying the foregoing principles. 


Thereafter, S.2009, which became the Transportation Act 
of 1940, was introduced in the 76th Congress, 1st Session. 
The bill was drafted and introduced upon the basis of the 
foregoing report (76th Congress, 1st Session, S.Rep. 433 to 
accompany S.2009, p. 2). 

In opening the hearings on the bill Senator Wheeler, 
Chairman of the Committee, said (Transportation Act of 
1939, Hearing before the Committee on Interstate Com¬ 
merce, United States Senate, 76th Congress, 1st Session, on 
S. 1310 and S.2016, S.1S69, and S.2009, April 3 to 14, 1939, 

p. 2): 

Policy: At the outset the bill contains a declaration 
of a national transportation policy in the light of which 
it is intended that the bill will be administered by the 
Commission and construed by the courts. 

Jurisdiction: * * * 

Air: The .jurisdiction of the Commission (I.C.C.) 
over air carriers is limited to rate making and powers 
necessarily incidental and supplemental thereto. 


The provision for inclusion of air carriers within the 
scope of the bill was opposed by the air industry whose 
spokesman, Colonel (lorrell, President of the Air Transpor¬ 
tation Association of America, stated to the Committee as 
follows: 


In other words, the powers of the C.A.A. to iix the 
passenger and express rates for this industry are just 
like the powers of the I.C.C. to fix rates for the rail¬ 
roads and motor carriers, and are subject to a similar 
legislative standard. As Senators McCarran, Truman, 
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and Austin can testify, the provisions of the Civil 
Aeronautics Act were based upon the comparable pro¬ 
visions of parts I and II of the Interstate Commerce 
Act. [Ibid p. 322] 


The C.A.A. lias exactly the same powers and duties 
respecting the rates of domestic air carriers as the 
l.C.C. has respecting rail and motor carriers, and just 
as the I.C.C., in fixing minimum rates, already is at¬ 
tempting to forestall uneconomic competition with dif¬ 
ferent modes of transport, so the C.A.A. has the power 
and duty to do the same thing in fixing rates for air 
carriers. 

Therefore in deciding whether the inclusion of air 
carriers within the scope of section 41 * * * will so 
benefit the public, through aiding the railroads to 
escape their present difficulties, that the risk of serious 
harm to air transport is justified, the following con¬ 
siderations should he kept to the fore: 


(>. Air carriers are already under the strictest com¬ 
petitive restraints, which go further than those applied 
under the Interstate Commerce Act. Furthermore, 
uneconomical low rates are already prohibited by the 
Civil Aeronautics Act, and the ('iril Aeronautics Au¬ 
thority is directed to protect the whole public, includ¬ 
ing the rail carriers from debits rate cutting. [Ibid p. 
.‘149 | | Italics supplied 1 

AYlien, in the course of the legislative process, air carriers 
were excluded from the provisions of the act, it may be 
assumed that the foregoing representations were respon¬ 
sible, in part at least, for the result. 
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In view of the foregoing, it cannot successfully be argued 
that Respondent can authorize air carriers to engage in de¬ 
structive rate cutting aimed at Petitioner or other rail 
competitors. 

V 

Petitioner Has a Substantial Interest Entitling It to Obtain 

Judicial Review 

The Intervenor Shulman, Inc., in its statement urges the 
Court to consider the question whether Petitioner, alleging 
competitive impact only on its operations as a surface car¬ 
rier. has a substantial interest entitling it to obtain review 
herein and refers to the discussion contained in Appendix B 
of Respondent's brief. 

Section 1006 of the Civil Aeronautics Act, 49 U.S.C.A. 
646, provides, in paragraph (a), that an order issued by 
Respondent shall be subject to review upon petition filed 
“by any person disclosing a substantial interest in such 
order" and Section 10 of the Administrative Procedure 
Act, 5 U.S.C.A. 1009, provides that “any person suffering 
legal wrong because of any agency action, or adversely 
affected or aggrieved by such action within the meaning of 
any relevant statute, shall be entitled to judicial review 
thereof." The decisions of the Supreme Court of the 
United States, of this Court and the Courts of Appeals for 
other circuits demonstrate that Petitioner is both a person 
adversely affected or aggrieved and a person having a sub¬ 
stantial interest within the meaning of the foregoing stat¬ 
utes: F. C. C. v. Sanders liras. Radio Station , 309 U.S. 470, 
84 L.Ed. 869, 60 S.Ct. 693; Alton R. Co. v. United States. 
315 U.S. 15, 86 L.Ed. 586, 62 S.Ct. 432; Seripps-11oicanl 
Radio v. F.C.C.. 316 U.S. 4, 86 L.Ed. 1229, 62 S.Ct. 875; 
Chapman v. F.P.C.. 345 U.S. 153, 97 L.Ed. 918, 73 S.Ct. 609; 
United States v. Public Utilities Comm., 80 U.S.App.D.C. 
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227, 17)1 F.2d GOO; Seaboard £ Western Airlines v. C.A.B., 
SG U.S.App.D.C., 64, 181 F.2d 515, cert. den. 339 U.S. 963; 
Xaf. Coal Asso. v. F.P.C., 89 U.S.App.D.C. 135, 191 F.2d 
4G2; Associated Industries v. Ickcs, 134 F.2d G94, order 
vacated as moot, 320 U.S. 707; Cia Mexicana de Gas v. 
F.P.C., 1G7 F.2d 804, Western Air Lines v. C.A.B., 190 F.2d 
340. 

The decision in Alston Coal Co. v. F.P.C., 137 F.2d 740, 
cited by Respondent in Appendix B of its brief (p. 43) is 
not applicable; it dealt with the petitioner’s right to inter¬ 
vene before the Commission and holds only that the Com¬ 
mission's order denying unlimited intervention was not an 
appealable order. The Railway Express Agency was a 
party to the proceeding before Respondent and Western 
Air Lines v. C.A.B., supra, holds that a person who is a 
party to the administrative proceeding has sufficient in¬ 
terest to entitle it to obtain judicial review. 

Respectfully submitted, 

Arthur P. Drury, 

John M. Lyxham, 

John E. Powell, 

1341 G Street, X. \Y., 

Washington 5, D. C., 
Attorneys for Petitioner. 

Of Counsel: 

Em il Sef.rup, 

219 East 42nd Street, 

New York 17, New York. 
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